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INTRODUOTOllY 


It is a striking aonimontary upon tI\o i)olitioal gonius of 
tlie Greeks that, while all other great oivilixabioiiH i)rior 
to modern times have almost invaa'iably relied for their 
government on some form or other of autooraoy, enough 
variation existed among the governments of Anoiont 
Greece for Aristotle, after a study of one 
hundred and fifty-eight difloront oonstitu- mSmoA* 
tiona, to draw up his famous six-fold 
olassifloation of tlireo good Ibrms and throe 
bad. It is a tribiito both to this genius and bo the 
peculiar genius of Aristotle himself os a polibioal soionbisb, 
that his olaasifioation remained entirely adequate ab loaab 
up to the middle of the oigliboonth oonbuvy, and that ib 
continues to have oonaidorablo validity oven today. 

It is true that Mhohiavolli, tliat inoomi)arablo observer 
of reality, gave a twist to Aristotle’s definition by insisting 
that soinotimos, in order to bo good, a govoriimonb must 
ilso bo bad, but his idea of the good was soarooly Idatonio 
iiid his understanding of evil was acquired from sources 
aot aocossiblo to Aristotle. Only during bho last hundred 
md fifty years lias the olaasifioation of states and forms 
jf govornment needed to bo thrown back into bho molbing- 
oot, along with most of tho states and govornmonbs of 
)ho world themsolvoa, yet oven from this melting-pot bho 
jolid ooro of Aristotle’s oonolusions emerged undofllod, 
:Iis olassifioation has to bo olaborabod to cover all blio 
)Grmutation8 and combinations of govorninonb today, bub 
t does not have to bo sot aside. 

■By tho middle of the eigh toonth century bho prestige 
)f that Now Monarchy ^v^hoso da//zliiig aobivitios had 2 Jor- 
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2 Introductory 

suaded peoples to give up their birthright of modiaoval 
^trsalism for a mass of pageantry, waa woar.ng ox- 
tremely thin. Even before the end of tho aixteonth 
Ltu^, oraeks had appeared. Tiro British 
follorving a half eentury after the rise of tho TJir tod 
Xetherlands, created a gaping hole whroh tro llostorotroir 
at liome nor grand monarqnc abroad ooiild 
Scmr^S invisibly mend. The eighteenth century 
jioNTESQunju the ancien, rdgime (that blnn Now 

Monarchy had by then become) already on tlio (lofonaivo, 
and, in places at least, pathetically willing to miilto ooii- 
cessiona in the sphere of government tliat would roatoro 
its popularity while saving its face, Two altoriuvbivoa in 
constitutional development were in the air. Ijiboralr/ing 
an oligarchy was the process advocated in Britain, wlioroas 
enlightening a despotism was the continental tondonoy. 
Following the impact of Montesquieu (wJioao .PJf} 2 ^ril des 
Lois appeared in 1748) it began to bo i*oaH'/.o(l that one 
land’s meat might well be another land’s poison, and that 
while certain individual constitutions might Hooin par- 
ticularly admirable, no one type of ideal state oonld suit 
all conditions of people and all environments. Thin tJioory 
of relativity in government, whicli added ooneidorationfl of 
space and time to those of quality and quantity, wivh tlio 
first major advance in the method of studying and ohhoss- 
ing constitutions since Aristotle. 

Concurrent with this new method of regardini^ oon- 
fititutions came a new method of devising thorn. ^ll’ii’St 
appearing fitfully in the seventeenth century, but bo- 
coming epidemic toward the end of tho oightoonbh, tlio 

TiiK «'BiiTEN constitution emerged. Boforo this 

cciKSTiTuuoN ^mo part of the fundamental oonstifeiitional 


system of a country or state miglifc Jiavo 
secured documentary crystaUization, but a groat deal 
more would not. A countiy’s oonstitutional Iriotory, 
stretching back for many centuries, would bo punoOuatod 
y'iUi documents of constitutional significance, but no oiio 
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of them would in itself be a constitution, and the extent 
to wliioli any of them had fundamental validity varied 
considerably. At one extreme they wore scraps of paroli- 
ment dependent from day to day upon a king’s pleasure ; 
at the other they could be everlasting compacts between 
the citizens of free communities, and aooepted as suoli 
by their posterity. Between tlio two came a welter of 
charters, statutes, bulls, treaty clauses, political testa- 
ments, pragmatic sanctions, manifestoes and more under- 
takings, that had managed to stick like burrs to the body 
politic on its way down the ages. Prom the amorphous 
heterogeneity of some of those venerable I’agbags it was 
almost a relief to liave the situation simpliflod by the 
seventeenth-century despot who could i)oint to himself 
and pronounce “ L’6tat, c’est Moi ”, but it was a much 
more satisfying remedy to bo able to point to one not-too- 
bulky document and to exclaim ” L’6tat, o’oat l^t ”, The 
vogue of the writtoir constitution may have brought all 
sorts of troubles in its train, but it also brought olaauty 
and precision to forms of government to an extent not 
previously attained. 

A fresh method of approach toward the moaning of 
political institutions and a new technique for defining and 
codifying them, greatly facilitated the sweejoing changes in 
governmental forma that occurred in so many countries 
from the last quai'tor of the eighteenth century onward. 
After oonturios of virtual stagnation, country after country 
revised, refurbished or rejected its tradi- avrawriNo 
tlonal constitution. The thirty years from oonstito. 
1770 to 1806 saw important ohangos in the onANaBs, 
government of the British colonies in North 
America (both in the thirteen colonies which in this period 
became independent, and in Canada), of British India 
(where the special position of the groat East India Com- 
pany was investigated and ro-defined), of Sweden, of 
Prance (as well as all those neighbouring countries tliat 
fell into tlie sphere of influence of tlio Pronoli ropublio 


OK. 
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and of the empire that suoceodod it in IH04) and of 
Ireland (who both regained and onco hot 

legislative independence daring this period). .I.lio Htips. 
burg dominions remained imporviouB to ohango, iloHpito 
the aufgekme stimulus of Joseph 11; England i-OHiHtod 
all attempts to jerk the olook oithor back or forward in 
the governmental field, and time fciokod away with ifca 
traditional phlegm despite both George HI and Toin.I?aino; 
Spain and Prussia continued to rest upon ladud pnlitionl 
laurels, though on the eve of groat ohaiigon ; Russia 
passed from Catherine through Paul to Aloxandor hIU! 
convinced that governmental reorganization, thongii 
good for other countries, was not an artlolo for iniporb ; 
the Balkans still slumherocl under the unrogonorato 
domination of the Sublime Porto. By oontrasb wibli tlioso 
changes and oounter-ohangoa, two arcliaio survivala of 
names that had once meant much botli in politios and 
in government, disappeared from the stage during this 
period. In 1798 the Venetian Ropublio, whoso oligarchy, 
in its latter days at least, deserved few of the toars that 
were shed at its passing, and in 1800 the Holy Roman 
Empire, at whose passing no tears at all wore hIuhI, wore 
swept into discard before the liaiul of oonHtitutional 
revision could touch them, but tlio orownod ropublio (or 
elected monarchy) of Poland produced, in tbo tlivoos of 
partition, a new model written oonstitntiou an lior pon- 
ultimate gesture. 

The conditions which opened tlio floodgatoH of con- 
stitutional change during the lost quarter of tho oightoonth 
century, and which have continuod to opon and oIoho 
them at irregular intervals dui’ing tlio last Imiulrod and 
fifty years, varied widely from gonoration to gonorabion 
and are not safe subjects for gonoralization. Nor 
AGENCIES are those which have produced fcho inoro 

^ continuous but loss iinprosBivo brioklo of 

piecemeal amendment and gradual replaoomout in bhoso 
countries which succeeded in avoiding comploto romoclol- 
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ling. Motivating forcioa Inwo boon many, but perhaps 
two that may bo singled out, not only for their significance, 
but also booauso it is easy to overlook them when prob- 
lems , are approaohod from tlio institutional angle, are 
oconomio pressure and considerations of foreign policy, 
often acting together or upon each other. The impact of 
Looko and the oontraotiialists, of Rousseau and the idea 
of the general will, of llontham and the principle of utility, 
of Hegel and Owen and Marx, must not be forgotten and 
is not likely to bo, but it must also bo remembered that 
con.stitutional upheaval in Franco at the end of the 
eighteenth century followed political alliance with rebels 
against royal tyranny and oligarchic privilege, in which 
cause Fj'anco’s financial exhaustion was completed and the 
resistance of her rulers to radical demands for changes 
decisively lowered, and that the oven more complete up- 
heaval in Russia early in the twentieth century followed 
the conclusion of a political entente with two groat de- 
mooraoios and tho oomploto economic prostration caused 
by two years of dovasl-ating but indecisive warfare as a 
member of this entente. An autocracy or an oligarchy that 
ohoosoa political allianoe with a country or countries 
possessing doniooratio forms or tendencies in govornmont, 
ai)poai’s to stand in groat danger of constitutional upheaval, 
for the alliance is a tacit admission that 

, . , , - ... ronEiQN 

demooraoios can bo strong and are cliplo- poliov and 
matioally aoooptablo as equals. Of course, 
whore a small liboi’al or domooratio state has 
to accept political alliaiico with a groat power of autocratic 
governmental tonclonoios (or refuses such an alliance when 
proforrod) its own free institutions stand in danger, bht 
this typo of situation raroly arises, and when allies are 
apiDroximatoly equal in power and prestige tlie prevailing 
drift is towai’d and not away from liberty and demo- 
cratization. SuooGSsful war, too, tends to carry elements 
of tho political institutions of tl)o victor statas even into 
tho unannexed and unoooupiod territories of tho losers, 
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and into sintably impressed neutral countries as well. The 
classic example of this is, of course, tlie spread of tlio 
constitutional ideas and devices of revolutionary Franco, 
but the influence of the political institutions of the viofcori- 
ous democracies of the war of 1914^18 upon constitutional 
changes throughout the world (but particularly in the 
defeated countries and among the peoples liberated by 
their break-up) was equally striking. The contemporary 
phenomena of the spread without the aid of alliance or 
war of autlioritarian institutions of fascist tendencies, and 
of the failure of soviet tendencies to spread except most 
spasmodically, are less easily explained along such linos. 
Earlier cases of the effect of tlie spontaneous emulation of 
a country’s form of government by impressionable though 
remote peoples, in the hope of matching its achievements, 
are many, from the copying of salient featm*es of the 
United States constitution throughout Latin America to 
the adoption by Japan in 1889 of a western constitution 
closely modelled upon that of Prussia, following the 
dazzling successes of that country in the sixties and 
seventies in both the national and the international splioro, 
while the black-balling of a constitutional system such ivs 
Soviet Russia’s has suffered, finds i>arallel in the univeiml 
aloofness that was exhibited for half a century toward the 
example of the Frenoli Jacobin constitution of 1793. 

An interesting recent change lias been the formal 
democratization of the constitution of the Union of Soviet 
Socialist Republics, closely following a diplomatic allianco 
with democratic Fi'ance, while Czechoslovakia remained 
coNsniu- ^ democracy in the face of the heaviest 
TioNAt pressure and amid a sea of authoritaaian and 

semi-authoritarian states partly under the 
stimulus of her alliance with Fi*ance and of the goodwill 
that slie believed Britain extended toward her principally 
because she was a democratic state. Most striking of all is 
the constitutional tacking that lias been indulged in by 
the Polish ship of state since Poland again became an 
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independent nation. Reborn into a world, about to be 
made safe for democracy under the fourteen-pointed star, 
she carried the Wilsonian birtlimark in the shape of her 
“little constitution” of 1919, and even the rugged 
Pilsudski consented to beat the sword of his dictatorship 
into a share in the government of a neatly balanced 
democratic state; by 1921, when she adopted a full- 
length constitution, she was already within the Prench 
political orbit (she had concluded an alliance with Prance 
and a Prench military mission had lent unction to “ the 
miracle of the Vistula ”) and this constitution was in 
spirit, and in many places to the letter, a faithful copy of 
that of the Third French Republic ; then came an in- 
tensification of her anti-Russian phobia and a rapproche- 
ment with Germany, leading to a movement for “strong 
government ” that brought Pilsudski again into the lime- 
light with the coup (Vdtat of 1926, and the constitution 
was amended to increase tire x>owei*s of the executive and 
decrease those of the legislature ; next followed Italian 
eoonomio and ideological penetration in Poland, and a 
“ Non-Partizan Bloc for co-operation with the Govern- 
ment ” appeared as an alternative to um*e8tricted party 
strife, while after 1930 the no-party state (a variation on 
Italy’s one-party state) was advocated as the only solu- 
tion to Poland’s difficulties ; the pressiu’e of a new regime 
in Germany had not been felt for long before Poland’s 
constitution of 1936 was published, with its semi-dicta- 
torial head of the state and its emasculated legislature ; a 
new isolationism imposed by the necessities of the inter- 
national situation has since then kept Poland aiming at a 
middle constitutional way between fascism and democracy, 
without any decisive trend in either direction, but such 
is the sensitiveness of her political institutions to tlie 
exigencies of foreign policy, that it may well bo events out- 
side rather than inside Poland which will tip the balance, 
unless she succeeds in prolonging indefinitely her tight-rope 
walk, as did the old Poland for so long between monarchy 
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and.ropublioanism, and even between law and anarchy. 

Countries of great and varied natural resources and 
relatively remote geographically from other great powers, 
tend to be least susceptible to considerations 
of foreign policy and of economic urgency in 
their constitutional development. The best 
example of such a country in the contom- 
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porary world is of course the United States of America, 
but the Union of Soviet Socialist Republics is potentially 
ill a similar position and the British Dominions of Australia 
and New Zealand possess at least features of the same 
impermeability. It is entirely absent from the crowded 
states of Europe and of South America, nor can any part 
of Africa, or of Asia apart from the Soviet Union, bo said, 
after recent events, to possess any degi*ee of immunity 
from such gusts from without. Only a very complete 
self-sufficiency (which, under the name of autarchy, 
certain countries of considerable economic and strategic 
vulnerability have recently been attempting to achieve) 
or a very complete self-satisfaction (which one or two 
lieoples seem to possess by nature and which certain 
other peoples have latterly had instilled into tliem by 
every art known to the publicist and the propagandist) 
would seem to provide the hope of such immunity to tlio 
great majority of the countries of the world today. In* 
deed, whatever may haiipen in boolcs, in the great world 
politics and economics cannot be kept out of government, 
nor should they be. Forms of government distilled from 
unadulterated political theories have either to bo laid up 
in heaven or find themselves laid out on earth. Countries 
which scorn to borrow political ideas and devices that havo 
aheady been tried elsewhere, stand in danger 
of institutional atrophy, just as those which 
adopt them slavishly tend to suffer from 
institutional indigestion. The free exchango 
of information concerning governmental forms and ox- 
poriments. that the modern world provides through tlio 
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printing press and its new and formidable visual and vocal 
allies, makes impossible the development in isolation of 
any governmental system, such as was general in the 
ancient world, not unusual in mediaeval times and not 
unknown in the early modern era. It is no good declaring 
tliat your institutional ideology is not a commodity for 
export, or that other peoples’ may not be imported. 
These things have a habit of getting around. Whether 
this tendency toward derivation (whioh, from various 
motives, has been a oliaraoteristio of modern constitutions 
ever since the American colonists drew arresting and un- 
orthodox conclusions from British institutions as they 
saw them and re-exported these conclusions all over the 
world) has produced more satisfactory and appropriate 
forms of government than those developed from their own 
resources by, for instance, the Chinese, the Japanese, the 
Aztecs and the English before tlie sixteenth century a.d., 
must remain a matter for argument and for tlio examina- 
tion of individual cases. It is not in itself a criticism of 
Germany’s Third E&ich that it owes nothing to the Holy 
Roman Empire but much to Signor Mussolmi’s, or of the 
“ Third Greek Civilization ” of General Metaxas that it is 
a far and unheeded cry from the Athens of Pericles. If the 
governing principles of fascism jump the Alps and eventu- 
ally seep through to the Piraeus, they are not damned by 
that fact in itself. The Third Greek Civilization, or any 
other, can hold up its head if it is third-hand but not if 
it is thii’d-rato, whioh brings the wheel full circle back 


to Aristotle, who may bo said to have 
uttei’ed the last as well as the first word on 
the subject: “The best government must 


BACK TO 
ABISTOXBB 


necessarily be that whioh is administered by the best 


men”. When for puiposes of study and classification 


institutions are isolated and analysed, and dealt with 


apart from their human administrators, this sobering fact 
has always to be remembered, that they have neither a 
beginning nor an end in themselves. 




PART I 


REVOLUTIONARY CONSTITUTIONS — 
THE SPONTANEOUS STATE 



Revolutiomry Gomlituiions — The Spontaneous State 

Ji is more than signijicani that the first comprehensive written 
coMliiutions of the modem world loere all followed imnwdialelp 
by, or foUoived immediately after the rejection of monarchical 
insliiutms. They were all the children of revolution, and the 
new slate organizations erected by the successful revolutionaries 
were all spontaneously republican in form. A few years before 
1649 a republic was undreamed of in England, as it was as late 
as 1791 in France and 1774 in America. Yet the AgreemerU of 
the People, the first attempt at a ioritlen conatUtdion in the modem 
sense (the Instrument of Qovermnent a few years later, was a 
much more elaborate attempt) is republican in form, as are the 
eleven state cwislitulions drawn up in the revolted American 
colonies of Great Britain after the Declaration of Independence 
{Rhode Island and Connecticut made do with amending their 
colonial charters), and as are the French conaliiulions of 1703 
and 1795, though the first French revolutionary constitution (that 
of 1791) contented itself with putting monarchy in chains. 

This first general constitutional era of the modes'n world, the 
last quarter ofih eighteenth century {for previously conatitulional 
endeavour and achievement had been sporadic and isolated), may 
thus be characterized as one of the spontaneous growth of re- 
publican insliluiions — re^iublica one and indivisible as in the 
unified British Isles of the Instrument of Government and in the 
France of the Year 111 ; republics various and {eventually) 
federated, as in the United States of the Articles of Confederation 
and the Federal Conalilution. 

Their republicanism {toilh one or two striking exceptions) if 
not their spontaneity, were reflected in other constitutions dcvisal 
in Europe and America during or just after this era. 
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THE UNITED STATES OF AMERICA AND THE 
FEDERAL CONSTITUTION 

Had the Eederal constitution of the United States 
emerged still-born from the labours of tlio Philadelphia 
Convention of 1787 ; had the eloquence of Hamilton, 
Madison and Jay in The Fed&rcMst fallen upon less 
sjunpathetio ears ; had Mr. C. A. Beard’s “ determined 
minority ” been less pertinacious, less skilful, or less 
lucky, and ratification been refused by the 

, . . , , - 11 INTHINSrO 

separate states, this , constitution would, valuk on- 
nevertheless, deserve the careful attention 
of students of government as the first 
written and comprehensive constitution of modern times 
devised to operate in a national sphere, framed by a 
nationally representative constitutional convention, de- 
fining the structure of a popular as well as of a federal 
government, and capable of operating throughout a large 
and (by the standards of those days) reasonably well 
populated territory. It would occupy a place in history 
and in the commentaries alongside the Instrument of 
Government and the Frankfurt constitution of 1849. 
Though equally unsuccessful for immediate purposes it 
might ultimately have proved equally seminal. 

But as a constitution which was adopted and almost 
immediately put into operation, and which lias remained 
in operation virtually unchanged as to 
text not only throughout tlie territory for unrivalmd 
which it was designed (with one short break), 
but extended to a territory many times greater in sizo 
and population, for a hundred and fifty years, it acquires 
a significance almost unrivalled among constitutional 

13 
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Whether suoli longevity 1)0 voRaraod aa » 
doouments^ W ^ „„„stitution, it nt Inaat invesb 

I Imerionn constitution with the glamouv of being 
me first (perhaps also one of the last) wondovsof 
“ Je^ent civitotion, While Franeo, tho |.rodigal, ran 
toougt twelve distinct fundainonta oonHb.tut.ons ho- 
toe finding unexpected durability ... tl.o tl.roo-p,oco 
reach-me-dLn of 1876, the U.iitod Staton of A.ueri™ 
continued to out an 6vor-inoroas.ng fipm m tl.o would m 
the constitutional garb of 1787, patched l.oro .md there, 
Bhinv m places, but holding together I'omavkahly .volt tor 
an eighteenth-century creation amid tho ntyloH a..d ntrossos 
of the twentieth centiu’y. 

This first of modern national ooiistitiitiouH to Bob out 
comprehensively the struoturo of govorniuoiit iu one 
document did not spring fully framed from tho Amoi'icmi 
Eevolution like Athene from tho brow of ^(hih.^ Just 
as the Stamp Act is no adequate starting-imint for tlie 
revolution itself, tho oonatitiition was 
evolved from the oxporioiioo of tho Anglo- 
Saxon people in two homiBi)hoi'og and 
through several centuries, an oxporionco oni‘i(»hod from 
time to time by wider contacts and by profound oommont- 
aries from witliin and from without. 

The very need for an oftootivo natioital govern mont 
operating throughout all the thirteen “United ” States 
was by no means universally felt, and tho Hploiidid initial 
enthusiasm that found voice in tho Declaration of Inde- 
pendence rapidly deteriorated into tho cautiouH ])artiou- 
larism that brought forth the moxrso of tho Artiolos of 
Confederation a year lator, and tho oven 
more grudging spirit that delayed thoir 
coming into operation for another four 
years. When at lost, iu 1781, Maryland 
ratified the Articles and they booamo oflootivo, surviving 
enthusiasts might cry, “This day wo are beoomo a 
Nation ”, but this was very far from being true. 
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The. United States of America 

The Articles sought to replace the authority of Great 
Britain by some general form of government for the 
thirteen states that would offend none of them. They 
set up what was admittedly not a national government, but 
only a league of friendship, and declared (article two), 
“ Each state retains its sovereignty, freedom and inde- 
pendence, and every power, jurisdiction and right which 
is not, by this Confederation, expressly delegated to the 
United States in Congress assembled The powers 
delegated were so meagre that Washington promptly 
pointed out : “ Without a controlling power in Congress it 
will be impossible to carry on the war while Alexander 
Hamilton urged, “ We ought, without delay, to enlarge 
the powers of Congress The states, large and small, 
were equally represented in Congress, but there was no 
effective executive organization, no president, no national 
courts and no military or financial power. Congress could 
only recommend legislation to the states, and could only 
requisition monies and armed forces. The states were 
quite at liberty to ignore its recommendations and dis- 
regard its requisitions. 

This weakness was made more and more evident every 
day in the period of depression that followed the peace of 
1783. Congress proved entirely inadequate to deal with 
the many post-war problems that assumed national pro- 
portions. “ What a triumph for the advocates of Despot- 
ism to find that wo are incapable of governing ourselves ”, 
cried Washington, and he described the Confederation in 
1784 as “A half-starved, limping government, always 
upon crutches, and tottering at every step 

Such a state of chaos could not but arouse a growing 
agitation for more effective government. Concerning the 
nature of such a government there were 
differences, but there was at least a consensus BPS'BCTIVB 
of opinion in favour of a government that 
would be able to force Britain and Spain to 
fulfil their treaty obligations, and to fix with authority the 
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nuted state boundaries, while beyond tins genei-al desire 
^1 was that of the various interests in the states to 
* iXh the Articles were directly adverse, and it was these 
^ t ests that drove matters to a head. A trade conven- 
Uor between Virginia and Maryland had met at Alex- 
andria in 1786, and out of this grew the Annapolis Conven- 
tion of 1786, to which ail the states were invited to discuss 
common commercial interests, and to which five actually 
sent delegates. In this convention it was proposed that 
Congress should call a general convention to revise and 
make more effective the Articles of Confederation. To 
this Congress agreed, and twelve of the thirteen states 
appointed delegates to meet in convention at Pliiladolphia 

in 1787. 

Unable to amend the Articles by legal means tlirougli 
the ineffective government set up by them, the classes 


and interests in the thirteen states most 
Convention adversely affected by their inadequacies 
OF 1787 supplement them by means 

of trade conventions, and then set about sweeping them 
aside entirely in a general convention assembled for the 
o.stensible purpose of considering their revision. Thus by 
circuitous means did the United States come seven years 
later to adopt the suggestion put forward by Tom Paine 
in his Crim Extraordinary : " Let a continental conference 
1)0 lield to frame a continental charter, drawing the line of 
business and jurisdiction between members of Congress 
and members of Assembly, always remembering that our 
strength and happiness are continental, not provincial. . . . 
Wq liavo every opportunity and every encouragement to 
form the noblest, purist Co-nstitution on the face of the 
earth 

Directly the convention opened it was perceived tliat 
nivisioNs nothing approaching unanimity could be 

IN THE reached without a hitter struggle among the 

CONVENTION . ^ ® 

various lactions. There were tlnee funda- 
mental divisions : the large states against the small 
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states ; the eastern regions against the western territories ; 
the southern states against the northern states, The last 
of these divisions was thought little of at the time and 
was easily eliminated by a compromise, though Madison 
warned the oonvention that “ The great danger to our 
general government is the great Southern and Northern 
interests of the continent being opposed to each other 

At the outset sevm’al plans were brought forward 
by the various interests. There was the Virginia plan, 
advanced by the larger states and aiming at a consoli- 
dated union ; this was given to a committee to discuss. 
Then came the New Jersey plan aiming at a strictly 
federal union mth full protection of states’ 
rights, as advocated by the smaller states ; plans 
this plan was defeated by a substantial 
majority of votes. Individual plans were also put forward 
by Charles Pinckney and Alexander Hamilton, the latter 
being modelled upon what Hamilton considered to be the 
best feature of the British constitution. Pinckney’s plan 
was shelved and Hamilton’s proved distasteful to the 
convention. “ The gentleman from New York has been 
praised by everybody. He has been supported by none ”, 
remarked Johnson of Connecticut. 

Finally, after a series of important compromises had 
been agreed to, the result of the convention’s deliberations 
was turned over to a di'afting committee. 

The various doouments made use of in com- hhaftino 
mitteo included tlie Articles of Confederation 
thoniselvGs, the amended and mutilated Virginia Plan 
(representing tlie views of the convention), the New 
Jersey and Pinckney plans (intact, but without any re- 
commendation from the convention) and the various state 
constitutions. The draft retmmed to tlio body of the oon- 
vention was, after fresli amendment, adopted on Sep- 
tember 17, 1787. 

The constitution in its final form was divided into seven 
articles, each sub-divided into sections. The first article 
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deals with the federal legislature and bho restiiotiona 
placed on the states ; the second with tho olootion of tho 
head of the executive and with his powora tho tliircl with 
the judicial power, its range and modo of oxorciso ; tho 
fourth fifth, sixth and seventh witli miHOolImiooun mattoM, 
including means of amending the constitution and ooiidi- 
tions for its ratification by tho several states. 

The fundamental origins of this dooninont arc undoubt- 
edly to he found in British constitutional history and 
practice ; so much indeed of the Britisli Hystoiu was 
embodied that a member of the convontion protested : 
“ We are always following the firitisli oonstitiution, oven 
when the reason for it does not apply 
DBrnsH* Though it is not impossiblo tliat somothing 
CONSTITUTION hori'owod without aeknow- 

ledgment from past experiments in .England, notably tho 
Instrument of Government of 16C3 (a rigid wdtton oou* 
stitution, a supreme law of the land partly inapirod by tho 
ideas of Harrington), by far tho groatoi* part of tlm debt 
is to the actual working constitution of [Britain as tho 
Americans saw and understood it in 1787 or Iiad experi- 
enced its operation in their own lives. 

The sources of their knowlodgo of tho British con- 
stitution are important : they saw it tlirougli tlio oyos of 
Locke, who envisaged government as a contract having as 
its fundamental aim the preservation of property, and 
described the British constitution of tho Kovolution 
Settlement as such a'contraot ; they saw it through the 
eyes of Blackstone, who described it from a Rtriotly legal- 
istic aspect, and who, in explaining its tliooiy, did not take 
into account its more recent dovoiopmont in practice; 
they saw it through the eyes of Montoaqiiion, wlio found 
in the separation of powers which ho iinagiiiod to bo tho 
cliief characteristic of the constitution, tho baain of [British 
freedom and good government. Also, tlioy had gained 
experience of the British constitution in tlioir dealings 
witli Britain since the revolution os well as uiidor [British 
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colonial administration, and in tho latter they had seen 
an uncontrolled executive exercising a veto, added by 
ollioials who were not responsible to the legislature. The 
particular slant from which they viewed the British con- 
stitution conditioned their adaptation of it to meet their 
needs, and moulded their application of the notions they 
had acquired from the law and institutions of tlie British 
monarchy to the novel circumstances of their new repubhc. 

The state constitutions framed after the Declaration 
of Independence, and themselves substantially modeUed 
after the old colonial charters, were, nevertheless, the im« 
mediate sources of the federal constitution of 1787. Many 
of its clauses wore consciously copied from debt to 
them, often word for word, and although ooboniaji. 
most of the ideas behind these constitutions 
go back much further than 1776, the ex- stitutions 
perienco of the independent state governments had given 
these additional force and validity, or, alternatively, liad 
underlined their inadequacy. 

The bicameral system had been adopted by all but two 
of the states, and the names Senate and House of Repre- 
sentatives were in general use. It is therefore less remark- 
able tliat tliose appeared in the federal constitution than 
that its supporters were at such pains to justify bicameral- 
ism. “ Such an institution as the Senate may be some- 
times necessary as a defence to the people against their 
own temporary errors and delusions ”, wrote Hamilton in 
The Federaliat. JefCeraon, returning from France after the 
adoption of the constitution, protested to Washington 
over breakfast against the existence of two houses in the 
federal legislature. Washington is said to have met liis 
protest with the question, “ Why do you pour that coffee 
into your saucer?” “To cool it”, replied Jefferson. 
“ Even so ”, commented Washington, “ we pour legisla- 
tion into the senatorial saucer to cool it.” A footnote for 
the social as well as for the constitutional historian. 

'I’he principle of having different bases of representation 
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, «« oQ n ooim)ronu«Oi fciikoii fVoin tho 

for the two houses J ot.ntiuued 

constitution of onn roi)roHOiifco(l in bho con- 

colonial ohaTMaf iJjesW^^^^^ 

Tontion had (o„o liouHO oloutod dii'oofcly 

ctonldadcp l-J' <>f ^ 

tat fromlong nomineoa of the atoto logmlatu™) or a 
ohamber eleotcd by to toivctual otatOH. .Smoo 
69 Conneoticut had poaaoasod a lowor ho.mo roi.roHontmg 
he separate townships and an mn-or h-iHO olootod by d.o 
roDle so it might bo thought that a mini.!., adaptation 
of this was the true origin of to »y»t«.n n;;'<-r|....™tod in 
the federal constitution, but Hamiltoii, ill ./ Ac .ItakraM, 
was at pains to point out that tho cmato.c ol: Aiioiont 

Rome -the Oamtia Gmturiala and tho (Jimnlm Tnhm 

nnfl oibi'/oiiH roHDOokivolv. 


" yet oo- 0 xisted for ages 

The office of President of tho Unitotl SbaboB was 
modelled ou tlie positions of bho vai’iouH Bbnbo govoriiors, 
and praotically all the clauses ooncorning bho oxooutivo 
headship are copied from stnto coiwbibiibioiiH, while tho ' 
Vice-President’s functions corrcsiKHul oxaobly wibli blioso 
of the Lieutenant-Governor of Now York .Sbiao uiulor tho 


constitution of 1777. 

The judicial system was largely adapted fi.'oin bliose of 
the states, including tho prineiplo, i,)rovi()Usly imported 
from Britain, that federal judges sliould holtl oH'kso during 
good behaviour. Tho remark made ill The .MimlU 
concerning this section well sums up blio goiioral abbitudo 
of the framers of tho federal oonstibubion toward the Htato 
constitutions: “Contrary to tlio HUpposibion of Clioso 
who have represented tho plan of tho coiivoiibion in this 
respect as novel and unproccdontcil, it \h but a copy of tho 
constitutions of New Hampshire, MasHivdluiHottH, l?omiayl- 
vania, Delaware, Maryland, Virginia, North Oarolins, 
South Carolina and Georgia, and tlio pi’oforonoo wliiidi luis 
been given to these models is highly to ho coiniuondod 
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Even tho first ton amenclnionts to the constitution of 
1787 consisted of aelootions from the bills of rights of the 
several state constitutions. The most solid 
original work of the convontion has been wobk oir tme 
judged to be the ata.tement of the powers of 
Congress and tho definition of the sphere of the federal 
judiciary, and even hero the previous experience of state 
goverinnont.s had boon of assistance. The method of 
electing the President was almost the only feature of the 
constitution entirely without any precedent in the states, 
and although it mot with loss criticism in the convention 
than many long-tested principles, it was the first tiling to 
break down in practice and to require replacement. 

But whatever its debt in detail to the state constitu- 
tions there was little or no alaviali copying. The division 
of the legislatiu’o into two parts, with different bases of 
representation, is an example of those things whioli were 
adopted primarily to fill practical needs of tho time. Tho 
fact that such a system liad boon in force in Connecticut 
and in ancient Romo was of minor account ; it was used 
because it was found to fit in as a compromise between 
the interests of the larger and of the smaller states. 

Masterly drafting made of tho federal constitution of 
1787 a document, in tho opinion of Lord Bryce, “superior 
in technique to all subsequent written con- 
stitutions Xn clear and simple language DRAramo 
it carries out tho stated aims and objects of 
its framers. The ]proambl 0 having affirmed the potency 
and cohoronoo of the now American nation, the body of 
the constitution confines itself almost entirely to defining 
tho scope and settling the shape of government it is setting 
up. Its task (according to a pronouncement of Marshall’s 
Supremo Court in 1810) had been simply “to establish 
tlii’oo groat departments of government, the legislative, 
tho executive and the judicial departments. Tho first was 
to pass laws, tho second to approve and execute, and the 
third to expound and enforce them.” It does not attempt 

o 
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to catalogue the righto of man ami it pute forward no 
fundamental claim to be self-ovidont. ^ 

The text concentrates upon aolnoyinfi tho fm.r primary 
„owed objeoto of its framers with a minimum of 
verbiage. Vigoui' and oirioionoy of govern- 
SSIo. ment were seoni'ed by mo.ina of tlio strong 
PEAMEBs executive of Article U, and the luflopondcnoo 

of each of the three departments by mcaiiH of blio nopara- 
tion of powers and system of ohooks and balaiKios elabor- 
ated in Articles I and HI ; dependonco of bho Kovornmont 
upon the will of the people was provided for by making all 
executive authority elective and by arranghig for fro(juont 
elections ; the safeguarding of tho liborty of bho individual 
citizen was made doubly sure in tho firsb ton ainondinonbs, 
the promise of which alone made rafci(ioabic»n certain, 
although the statement of rights miido in bhoHO amend- 
ments was not considered necessary by bho convonbion, 
Hamilton asserting that the proainblo eoimbibiitod a 
sufacienfc bill of rights. 

The federal nature of tho govornmont bliab iu being sot 
up is made clear. Tho oxistoiioo of bho aoparivbo atatcs is 
plainly presupposed ; in fact it waa uaHortod 
FEDBBAi, at the time tliat, under tho oonabitiibion “ if 
srsTEii governments of tho Hopambo HtaboH wore 

abolished . . . tho general govormnoT^b woixUl bo ooin- 
pelled to reinstate them in their proper judadiotion”, 
and Chief Justice Marshall later doolarod i “ No political 
dreamer was ever wild enough to think of broalcing down 
the lines whicli separate tlio states, and of tioniponuding 
the American people into one common mass 


A TRULY 
YECSRAL 
SYBI£:>I 


Nevertheless, its framers did not regard thxi (‘.onsbitu- 
tion as merely a treaty or compact bobwoon tbo Hoparato 
states, the latter retaining all their Hovoroignby. Quito 
apart from the variously interpreted proainblo, Article VI 
of the constitution declares it to bo tho Huproiuo law of tho 
land. This is of vast iraporbance, and tho Htrongth of tho 
document lies mainly in this declaration, coupled with tlio 
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giving to tlio federal autliority (Artiol© I, seotion 8) not 
only the right to raise taxes, pay debts and provide 
defences, but to “ make all laws necessary and proper to 
this end A form, of wording is thus used whioli makes 
the power granted callable of being very widely inter- 
preted. Added strength comes from the com’cive power, 
the direct authority given to the federal government over 
the citizens of the several states. " Nothing ”, thought 
Bryce, “ has done more to give cohesion to the American 
federal system.” 

Though by 1827 John Marshall had begun ** to fear 
that our Constitution is not doomed to be so long lived os 
its real friends have hoped ”, there were 
many in 1787 who were posshnistio about nfPEnMAN* 
the iDermanence of the work of the oonven- 

UNffOUNDED 

tion. Even Hamilton admitted, “ I know 
nothing to exempt this part of the globe from the calam- 
ities that have befallen other parts of it ”, and Gorham, 
asked “ can it be supposed that tliis vast country, includ- 
ing the Western territory, will, 160 years hence, remain 
one nation ? ” That this “ horse-and-buggy ” constitution 
still remained in force for tho whole nation a hundred and 
fifty years after the convention of 1787, is perhaps due as 
much as anything to tho fact that the constitution was 
drawn up as ” a layman's document, not a lawyer’s docu- 
ment Though it is dangerously lacking in precision in 
places, the fact that it confines itself on the whole to 
laying down general rules has allowed it to be moulded 
(admittedly with a time-lag and often most reluctantly) 
to meet tho new needs of the nineteenth and twentieth 
centuries. The federal constitution survives today bent 
and not unbattored, but if it had been given the complete 
and detailed rigidity of some written constitutions it 
would assuredly have broken on the wheel of time, per- 
haps even before tho Civil War. 

But tho constitution was, as are all human institutions, 
tho child of its ago. The fetish of the separation of powers 
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(. it, tieidit when it was drawn up ; Norbhomors 
eU as Sculrnors found it possiblo to rcoogn™ and 
provide for the oxistoiico ot nlivvory in many 
of the states; it was not thovight nocea- 
S AOB (and indeed the oonvoutum might have 

found this too much for it to accept) oxproHBly to deny 
the right of secession ; industrial doyoiopmont ws 
slight ■ inter-state commerce was a nioro tnoklo ; nation- 
Jde railways, road systems and air tmuspovt wore un- 
dreamed of; the population of the who o oonntiy was 
less than half that of New York City alouo today. Defoota 
and deficiencies from a present-day point of view must 
inevitably be found in the document, a’lumgh its framing 
and adoption did certain things that had novor boon fully 
achieved before in the sphere of governinont. like applying 
a democratic form of government to a largo ttuxitory 
(previous democracies having all boon Hinall liobb in area 
and population) and showing that fodoi-aliHin wan practic- 
able in a lajge state (all precedontH again being small 
states and their federalism rarely ooinploto), tho oonvon- 
tion's clairvoyant gifts wore practical rather fchan occult. 
Therefore, though today tiie constitution of tbo United 
States is the oldest and probably ovon now tbo most 
successful written constitution in tho world, it in alno to a 
certain extent but a venerable fossil of tho ideas and 
horizons of a distant age. How could it bo otborwiso ? 
It was created for a mere hundred thoUHand nqiiaro miles 
of inhabited territory ; it now has to Korvo two million 
square miles, three-quarters of it tluoldy poprilatod. It 
was devised for a population of under four inillioiiB, five- 
sixths of which lived in rural areas or Hinall bowim, whilo 
now there are over one hundred and thirty millioiiH, over 
one-third in towns of more than 25,000 inhabitants. Tho 
population of the United States was tlion prodominantly 
of British stock ; today this is by no moans felio oaso, wbilo 
over ten iniUion are of African descent. Ib was then ft 
country of people living mainly by agrioulturo, fishing 
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and small trading, with fow people excessively poor and 
very few excessively rich ; today more than half the 
population lives from manufacturing, mining, commerce 
and transportation, while every degree and extreme of 
poverty and riches are to bo found in the United States. 

The fact that social and economic conditions, and 
hence political needs, have tended to change with great 
rapidity in the United States ever since 1787, has made it 
necessary to explore every means of modify- 
ing and re-interpreting the federal constitu- 
tion, a document deliberately framed to 
resist alteration except by a most elaborate and tedious 
process. The framers of the American constitution aimed 
to set up “ a government of laws and not of men ”, but it 
has been the experience of the United States, as of other 
countries, that those who carry on a government can and 
do remould its constitution nearer to their hearts’ desire. 
However rigid it may be, however few the formal changes 
appearing upon its face, in its working it gradually begins 
to reflect the likeness of a nc^v conception of things. From 
Washington to Jefferson, from Madison to Jaclrson, from 
Van Buren to Lincoln, from Grant to Wilson, from 
Roosevelt to Roosevelt, the government of the United 
States under the constitution undergoes great changes, 
yet its face is barely changed at all. The Federalist, De la 
ddmooratie en Amdrique, The American Commonwealth and 
The American Political System describe in many respects, 
four different constitutions of the United States, yet the 
document was fundamentally tlie same in 1787, in 1836, 
in 1889 and in 1938. 

Of the three main agencies of change (by amendment, 
by interpretation and by the growth of con- 
ventions) only the flrst has left its mark upon 
tlio document itself, yet only by the use of 
all three of these planks has the chasm of rigidity been 
bridged. 

The most obvious but also the most difficult has been 
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.fflninl method of amondmont. Tliw molUod k slow 

Lveen 1787 and 1037 only Wy. 


and uncertain 


one 


1=3 “rip^a. and the Jon of f.,« 
came eft masse two yoarfl ftftor fcho oonstitu- 
coKSTiTti- iriauguraked. ’JMioho fcoii amend. 

amendment menta gave positive aiTii'nnvtioiv to frcodoiii 
of reUgion. of the press, of speooh, of afiBmnbly mid of 
petition, declared all rights not givon to tho United .States 
bv the constitution to I'emain with tho pooplo, mid sought 
to protect tho citizen against tho dangora of judicial 
tyranny. An extension was made to biiw » bill of rights *’ 
in 1798 by an eleventli amendment which alightly limited 
the scope of the jurisdiotion of tho Supronio Court. In 
1804 a twelfth amendment, arising dirocbly out of tlio 
confusion of the presidential olootion of 1H«() aubstituted 
a better method of olooting tlio l*ro.4idoiifc and Vice- 
President. “ Anything can bo altered whioK oxporionco 
proves may he better established ” Ilaniilton had written 
in The Federalist. 

Between 1804 and 1866 tho toxt of tho con«tituUoii| 
remained static, but between 1806 and 1H70 throo amend- 
ments were added to register tlio result of tlio Civil Wfti 
and to end the possibility of oonfliob over alavory and 
secession. The thirteentli ainondinonb aboliahod slavoi’y 
in the United States; tho fourtoonbli gave tlio vote lo 
freedmen, strengthened tho autliority of tho .Supi'ejno 
Court, denied the Calhoun dootriuo of atato Hovoroignty 
and excluded the Confedorato loiwlora IVom office ; tlio 
fifteenth re-affirmed tlio fourboonth with rogard to tlifl 
enfranchisement of the ox-slavos. 

Then came another thirty -tliroo yoara of statm, 
followed by a fresh crop of amoudmonts, four in seven 
years (1913-20), one of whioli (as liad tlio twoU’tli) inv 
proved electoral machinery, while tho other throo roflootcil|i 
the general acceptance of certain priuoiploa (if piitlio^ 
finance, social welfare and roprosontativo govorumoiit! 
entirely alien to the eighteenth ooiitury, but wliioli had. 
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gained nioniGntum in tJie nineteenth. The sixteenth 
amendment (1913) provided for the imposition of a federal 
income tax ; the seventeontJi (also in 1913) reformed the 
method of electing Senators by giving the people a direct 
choice and taking tlio election away from the state legis- 
latures ; the eighteenth amendment (1920) imposed the 
prohibition of intoxicating liquors for beverage purposes 
throughout the United States ; the nineteenth amend- 
ment (of the same year) gave female suffrage. 

After another decade came two further amendments, 
in 1933. The twentieth introduced a minor electoral 
reform by reducing the time-lag between the election and 
assumption of office of the President, Vice-President, 
Senators and Representatives. The twenty-first ended 
the experiment of prohibition by repealing the eighteenth 
— the only amendment that has as yet been expressly 
reversed by a later one. Many thousands of amendments 
have been mooted and himdreds have actually been pro- 
posed, but only the.so twenty-one have succeeded in 
leaping the many-barred gate of the amendment clause.’ 

A second less obvious but equally potent agency of 
oliango has boon interpretation. The signifioance in the 
constitutional history of the United States judicial 
of such men as Chief Justice Marshall, of imtdrmieta- 
such judioial dootrines as that of “ implied 
powers ” and of such cases os that of Fletcher v. Peck has 
been very considerable, so muoh so that it has been asserted 
tliat “ the constitution of the United States as it actually 
exists today, rests to a very considerable extent on judge- 
made law It is therefore not surprising that the 
personnel and organization of the federal courts (left 
undefined by the constitution) should have so often been 
the subject of political strife in the United States. In 
some countries the symbol of sucoe^ for a reforming or 
reactionary opposition has been the connivance of the 
army, in others the subsidies of the leading bankers and 
industrialists, in yet otliors the backing of the renMer class 
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or the catebMed church or tho pwantH ; but in fa 
ted Statoa it has tended to bo tho bonovolonoo „f » 
Lority of the Supreme Court, ft bonovolonoo tluvt hw 
been as fiolde as it has been unproebotftblo. iih OHHoutml os 
it has been unprocurable except by duo proooHS <,r bimo. 

The third and least tangible agonoy ol olmiiRO liiui boon 
usage and the growth of oonvontion. Oortftin obiingos 
have taken place in tl»o t^onHliibiitional 
practice of the Unitoa Static tliali have 
coNflUTOTioN been incorporated in tlio ooiiHtiUi- 

tion in the form of amendments, nor oryHt.alli'/.o(l in tlio 
form of judicial decisiona. Time, altlioiinh fchoro ia no 
word in the constitution, altiiougii no judgo lian laid 
down the doctrine, it is an accepted oonvontion fcliat no 
President shall serve more than two oonnooxitivo torina of 
office. Another convention that is never violated in that 
presidential electors never actually oloot tho l^roHidont, 
but merely rubber-stamp tho olioioo of tho body of oitizoiw 
who have elected them ; thus imlii’oot ohiotioii of tho 
President is as effectively dead {though Htill provitlod for 
in the text of tho constitution) as is tho indIroot olootlon of 
Senators (legally and formally Itiliod by tho Hovontoontli 
amendment). The growth of convontioim oan tIuiH bo as 
potent with a written and supposedly rigid {sonutitutioii 
as with the constitution (dosoribod oh “ unwribtoji and 
flexible ”) of Great Britain, whoro tho dimiHO of bho royal 


veto, and the growth of tho oabinot Hyatoin orox>t into 
constitutional practice in the samo stealthy way. 

The position of the Prosidonfc as well as his modo of 
election have been changed almost out of roo<»gnition 
by custom and convention alono. John Marshall, when 
doubting the permanence of the constitution in 1827, also 
doubted " whether it will be long praotioahlo poaooably 
to elect a Chief Magistrate possessing tho x)t)worH wliioli 
the Constitution confers on tho Prasidont of bho CJnitod 
States He would have doubted ovon inoro tho i)i’ao- 
ticability of selecting tho President from among oaiididatos 
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each of whom had oomo boforo tho people upon a pro- 
gramme consisting largely of legislative proposals, and 
who would openly remain a party leader when in office 
as chief executive of the nation. This ”, it has been 
declared, “ is perhaps the most significant of all the 
‘ customs of the constitution ’ that have been wrought 
upon it by tlio impious hand of political parties.” 

This remarkable document, the constitution of the 
United States, for a ti’uo understanding of which in its 
validity today one has to road between all its linos and 
excavate beneath almost every word, liquidated one 
major crisis in tlio liistory of the United States by achiev- 
ing ratification, weathered another (which it had itself 
helped to cause) by surviving the Civil War, and is at 
present passing through yet a thhd with what ultimate 
fortune it is impossible irs yet to say. The surmise may 
bo liazardod that it will omorgo once again in recogni'/able 
form, for to the extent of its proved rosilienoy at least, the 
United States may bo said to have a good constitution. 
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Tf^AHOE in 1789 was faced with a praWoin at onoo moto 
rimple and more complex than timt of Amonoa. She hod ; 
L Ld to find a oommon donommator l)obwooii thirteen 
independent and self-assortivo statoe hulomi, ono of tho ■ 
principal troubles of the old Froiieh monarchy wa« ovor- 
Ltrahzation-but on the other ham tho Amonoan 
states had no comparable ancian tho nmlorgrowth 

of which needed hacking away boforo now Inundatiom 

could be laid or old ones repaired. 

The liquidation of this awcic?i Hgima was tho livat task 
of the French Revolution. It was auoompliHhort wibli a 
mixtiu’e of legality and violoiuio and along 
no very olear-cut linoa. SuoU Hymbolifl 
actions as tlie Tennis Court Oath of Juno 20, 
the storming of the Bastille on July hi and Oho abolition 
of aeignorial rights on August 4, find tlioir oountorpart in 
theory in the Declaration of tho Rights of Man and of tlw 
Citizen voted by tho French National AsHOinhly on August 
26, 1789. With tho formulation of tho Doolaration the 
honeymoon stage of tho revolution wan ovor. In four 
short months the gap which separated ifranoo from tho 
anckn rdgime had widened so rapidly that tiirning bnok 
was abeady impossible ; nor was it doHirod, and in tho 
Declaration the makers of tho revolution iiailod thoir 
colours to the mast. For them thoso four months liod 
shown great promise, which had no^v to bo fnUillod by tlie 
devising of political institutions that would pornianontly 
safeguard what the sovereign people had bold ly proclaimed 
on paper as its own. 

During tlie two further years that woro roquirod for tlio 
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completion of the constitution of 1791, the principles of 
1789 received many shocks, and emerged twisted into 
strange shapes. But they did emerge in 
recognixahle form, and the constitution of of the 
1791, fundamentally affected as it was by the 
suspension even before it came into force of the limited 
monarchy it had set up, illogical, inadequate and inane as 
it was shown to be in various places by such critics as 
Edmund Burke, impermanent as it proved to be — re- 
maining in force barely twelve months, though it declared 
itself to be unchangeable until the year 1801 — neverthe- 
less was a constitution of the people (if only of the politi- 
cally articulate minority) such as Erance had never before 
possessed, and such as no other European country 
possessed at that time. It may have been bad for Prance 
and inapplicable elsewhere, but it at least has the signifi- 
cance of the egg (albeit rotten) that starts a riot. And (to 
parody Burke) What a riot I 

Louis XVI, in his opening address to the States- 
General that mot on May C, 1789, after a gap of a oentm*y 
and three-quarters, made no reference to a new constitution 
for Prance (though a majority of the Cdhi&'s of the 
provincial estates had asked for a system of national 
laws incorporating taxation by consent and guarantees of 
property of liberty, and some of them had asked for a great 
deal more), yet the course of the following ten years, ten 
years which surely aiiook the world as much as any decade 
in history, not only engulfed both Louis himself and the 
ancient Prench monarchy, but produced in 
Prance four complete and separate written bevolution. 
constitutions, only two of which actually 
went into operation, and two periods of 
“ revolutionary government ” involving a concentration 
of authority by law or decree under the stress of internal 
chaos and external war. The deluge to which Louis XV 
is reputed to have referred may well have been a deluge of 
constitutional documents. 



32 SmoUionmv OonsMulions 

^ ™ more pattioularly Paris, 'V“. during thi, 

France, or ^ ono vast laboratory of 

decade between of rival oxperiraonts. 

constitutional compounded, ovory dis- 

Every imagin ® r„^ent from tho unoiont and the 

coverablereerpefcr gov— 

adopted were ofton tried on the oountiy 
,sn,vEKm ^^otrol and bottled for export as 

universal panaceas. Any prevailing tondonoy or un- 
token thread is difficult to trace. Tiro alleged lulltm™ 
S Bousseau upon the revolution wan npasmodro and fto 
U™ and extent of the incidence of Ins dcae is hotly 
Ltested to this day ; to the generation of h lo royolution 
he had become a cult and his name oamo easily to tho hps, 
so that it may he said of him, unhko Machiavolh, that Im 
stongest advocates were quite likely to ho those who had 
never read him. Montesquieu aiipoarfi fco Imvo oxorfcod 
a. more stable pressure, for, except in tho infcorludos ol 
emergency revolutionary governmout, tho (ihoory of blic 
separation of powers is oraniprosonb, and all four conetitu 
tions, if not always following him to tho lotfcor, hroatlw 
the spirit of the laws. The Amorioan oxamplo. and par 
tioularly the state constitutions — “ to liberty wlw 
grammar is to language ” — gavo pioooinoal guidance 
but the new federal constitution (possotwing iit first no 
even a declaration of rights) was too roinoto in its npplh 
ability to the immediate needs of ffranco for easy con- 
sumption, while the oracular and rovoi‘od JoiTorson, who 
frequented the salons of the constitutionalists of tlio 
National Assembly until being called by Washington to« 
higher though less congenial sjilioro, was not liimaolf in 
1789 the most zealous admirer of tlioao proooodings at 
Philadelphia two years earlier from which lio had been 
absent. 


But though the tlireads of infhionco raroly run right ;■ 
through the decade, and though tho tondoucios often run : 
contrary to each other, tlio major inspirations of tlw 
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revolution were nearly all derivative, and it was not 
remarkable for its original political thought. Events 
moved so swiftly that there was rarely time 
for more than improvisation upon existing 
themes, brilliant as this improvisation 
sometimes was. The Abbe Sieyes, public constitution 
maker number one of the revolution, who at the outset 
asked “ What is the Third Estate ? ” and stayed for 
many an answer, falls below Burke’s standard of a states- 
man not only in his lack of disposition to pr^rve but also 
in his lack of ability to improve. His devices were treated 
with respect by the National Assembly he liad done so 
much to make what it became, but he was excluded from 
the Legislative Assembly of 1791 along with all other 
members of the earlier assembly by the self-denying 
ordinance introduced by Itobespierre, and continued under 
a cloud of impotence during the struggles of the Gii'ondists 
and Jacobins in the early days of the Convention, both 
groups managing to produce new constitutions for Prance 
without his aid. Content simply to continue alive thi'ough 
the Terror, ho emerged once more as a member of the 
drafting committee for a fourth constitution 
in the Year III (1794-96), but his elaborate 
new scheme was shelved and the constitution of 1706 
owes little to him. It is ironic that tliis very scheme was 
revived by General Bonaparte in 1799, with Sieyes’ con- 
nivance though with results of which he could not have 
dreamed, to sabotage most of those rights of man that 
Sieyes had worked so hard to safeguard by constitutional 
machinery. He lived until 1836 and Guizot must have 
been a man after his own heart. 

Apart from the period between 1793 and 1795 when 
Prance had no constitution, but was ruled by an emergency 
government of executive committees elected by a sovereign 
legislature of revolutionary origin — a govm'nment of 
Dantonesque vigour and audacity — the first decade of 
the French Revolution was characterized in the oonstitu- 
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tional sphere by high and bold professiona up to which 
»OYernmental instruments did not, perhaps could not, 

^ live. The effective constitutions were those 

ONLY TWO a,nd the yeaa’ III (1796) ; the 1791 

cSlSJ™ constitution better represents the direction 

and extent of the reaction against the institu- 
tions or lack of institutions of the ancien regime (by 
guaranteeing the rights of man, removing privilege and 
departmentalizing local government), but the 1796 oon- 
stitution, correcting some faults of 1791 and reacting more 
strongly against the revolutionary government of bho 
Terror than against that of the ancien rigime, is the only 
one that achieved any degree of permanence, and is fcbo 
constitution (republican ah initio, whereas that of 1791 
was fatally monarchical) with whioli ITrance conquoi*cd 
and converted. 

There are many similarities between these two con- 
stitutions. Both proclaimed the sovereignty of the 


people and carried the separation of governmental pou'ors 
far ; both provided a restricted franchise and indivoct « 
elections; both created a weak executive, oomplofccly 
separated from the legislature, with no right of initiation 

or veto (Louis XVI was given a suspoiisivo 
TioNa'or'iTOi Toto, the Du'eotory had none) and no power 
AND 1796 Qf dissolution. Their most obvious diftor- 

COMPABBD 

ences lay in the facts that one was inoii- 
arohical, the other republioan, and that in 1796 a second 
chamber — the first of the revolution — was added to fcli© 


national legislature. The 1796 constitution had tlio great 
advantage of building upon unencumbered ground. '.L’lio 
various acts of the first National Assembly had cleared 
away much of the ancien regime, and the Logislafcivc 
Assembly and the Convention had between them removed 
every remaining trace. Wliat the makers of the con»biiu- 
tiou of 1795 destroyed was principally the new, and ■wlial 
they regarded as the excessive, growth of the two pre- 
ceding years ; the suspended Jacobin constitution of 
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1793 was finally lulled as nothing but anarchy organ- 
ized ” ; the executive committees and tlio Revolutionary 
Tribunal were suppressed, and tlie Jacobin olubs (which 
had played so important a part in the emergency govern- 
ment) were closed. Apart from the retention of the re- 
public, the general tendency was to go back for inspiration 
to the fountain-head of the spirit of ’89 (a tendency which 
gave to Sieyea renewed prominence), but the local govern- 
ment division known as the district, created as intermedi- 
ate between the department and the canton by the law on 
local government of December 22, 1789, was eliminated. 
This had been the law for which ISurke had reserved some 
of his most incisive criticism, seeing in it “ a direct and 
immediate tendency to sever France into a variety of 
republics ” and scorning it as " the project of turning a 
great empire into a vestry ”, while Louis XVI, in the 
document he left behind him on Ins fliglit to Varennes 
complained bitterly that the interior administration of the 
country was left entirely in the hands of the 
new deportments, districts and municipal- QovEnNWBNT 
ities, over which the central government 
could exorcise no effective control. In theory these local 
bodies were subordinated not to the central executive but 
to the central legislature, but it was not until the Conven- 
tion began sending around representatives on mission and 
the local Jacobin olubs began to assist the revolutionary 
government to control local affairs that this linlc became 
in any way effective. With the disappearance of the 
revolutionary government the danger of the comitry 
becoming “ a variety of republics ” reappeared. The 
suppression of the district simplified the task of central 
control, but the departmental administrations still re- 
mained dangerously independent, so it was provided 
(articles 191 and 192 of the constitution of the year III) 
that the central executive Directory sliould nominate in 
each department a local citizen to act as tJieir commissaire, 
a compromise between the ineffective arrangement made 
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, 1701 and 1763 and fclio ruthless 

in the of repi'osoutaUvoH on mission, 

vigour of tl y 1 . Lj,iQl 3 yinioi; bho naino of arm- 

P1UVU-.0 of the yoav VII, 

£ atotaJation, *thor dopaH.uon , ar,■ond^m■ 
“ ofoommune, his own nominoo onHnro<l a control 
I lotire than that of the revolutionary govornmont, 
rrin practice, more thorough-going ami arrtooratio tha. 
that of the etweiew 

The constitution of 1796, in its roaobiou against tl« 
lack of precision of 1701 and tho laok of ^traint o 1793 
and 1794 did not go so far as Bonaparto in 17!)l) and omit 

delattn of Ights altogotlior, but it .lul laboi ^ 
declaration “ Rights and .Dubios (fclis 
™ addition of duties having boon proposed, hul 
1789-1709 successfully rosistod, in 17KU and again in 
1793) and it did restore Liberty to tho i)ri<lo of place it 
had occupied in the original doolarabion of 1780 os tlw 
first of the rights of man, Equality had not boon nwn-y^ 
tiouedin 1789 when tho rights had boon listed m ‘‘ Liberty, 
Property, Security, and Resistance to Opiirossion ’ > hut 
had been inserted next after Liberty by tho {lirondists in 
1793 (who completed their list witli Ih'opoi'ty, .Sovoroignty 
of the People and Reaistanoo to OpprosHiau) and tlie 
Jacobins put Equality first of all (it was Ibllowcd by 
Liberty and Security, with Property last, liosistanco to 
Oppression was not mentioned). This Jaoobiu doolavation 
elaborates its statement of tho rights oC man to blio extent 
of asserting (article 21) the right to work oi‘ flubflistenw 
from society. This article oasts a longer shadow into tlw 
nineteenth and twentieth contiirioa than iiorhape any 
other clause from the constitutional dooninoiits of th* 
first Erench Revolution, dooumonts dorivabivo in so mnny| 
other places from ideas current in tho seven beonth contuty^ 
or earlier. It reads : “ Les seoours publios sout uno doU« 
sacree. La 8ooi6t6 doit la subsistence fi-nx oitoyow 
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malheureux, aoit on lour procnrant du travail, soifc on 
assurant les moyens d’existor a oeux qui sent hors T^tat do 
travailler.” It was suoli words that made of the Mountain 
a volcano. 

Such dangerous conjugations of the words Equality, 
Liberty, Security and Property were too warm-hearted 
for the men of Therinidor, to whom Liberty meant laissez 
faire and involved the negation of the right of workers to 
combine or political societies to organize (articles 360-362 
of the constitution of the year III) ; to 
whom Equality meant not the universal 
manhood suffrage of the Girondists and 
Jacobins, but a citizenry of direct taxpayers only and a 
franchise only slightly less restricted than that of 1791 
(when Equality had not been mentioned) ; to whom the 
right of Property, tliough discreetly retained in the 
background of their declaration of rights, involved a 
high property qualification for membership of an electoral 
assembly (article 35, constitution of the year III). It 
might be said that their interest in the rights of man was 
strictly platonic, though Plato himself, it was claimed in 
the debate on the constitution, would bo excluded from 
citizenship by article 12. The reply by Lanjuinais to this 
objection may bo said to sum up the very spirit of ’96 : 
“ Si rartiole fait perdro un Platon, il d^livro de beaucoup 
d’intrigants 

These four constitutions of the first Prench Revolution 
differed' very considerably, then, in spirit and in content. 
Their declarations of rights give a rough indication of the 
spirit in which they were conceived, though it must 
always be remembered that the period of gestation for the 
constitution of 1791 was over two years, during which 
much happened to give some people second thoughts 
concerning both the rights of man and his natm-e, wliilo 
that for the other three constitutions was only a few 
montlrs or weeks. The high-water mark of revolutionary 

endeavour in the direction of the sincere constitutional 

D 
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r 'iS >. “ iz : 

^ ’ «LletGd with ainawng hjk.o(1 muI skill li, . 

“ ! aUhe same time wore having to organ™ the ^ 

,.co.» coalition of the loading poworH of Envopo 

CONSTITUTION tllO sllOl’tOSli, lli IH l>y W^O H^OSt 

impressive to political acionco of tUo lour oouBtitntiom/ 
S onstitution of 1781 nine (without its doolaration ot 
Sts) to 236 articles arranged in groat eonCuHion; he 
Isti ution of 1796 eontains 377 art.eles and is p.« « 

S sentimentalities and repotitumH •, tho morodibl. 

Girondist draft constitution of heliruary 170.1 has no 
fewer than 391 vorhoHO ai’tioloH and is a 
oiBONDisT fitting inonuinont and memorial to tho 
CONSTITUTION unworldly ontbuHiaHliH who oom- 

niled it In a time of national oriaiH it provided an oxoon* 
tive weaker even than that of 1701 (it was not to bo 
lesponBible and its personnel was to oliango ovory fourteen 
days) and in accordance with tho traditions and jniilosopny 
of the Girondist party it did nothing in its Iial-rod of Mb 
and of centralization to corroot tho iuadotjuaoioH of 1789 
and 1761 in the sphere of local govornmoub. Tlio provision 
of referendum and initiative on a oommuual banifl without ■ 
adequate machinery for preventing abnso of blioao riglits ; 
led straight toward anarchy, or, at host, an ovaiioscont 
confederation of Burke’s 44,000 vostrios. Tho fato of the 
Girondists must be deplored, but tho fato of tlioir oonstitu- : 
tion need not be regretted. 

Compared with the other throo tho tfaoobin or Monta- 
gnarde constitution was a concise dooiimont of 124: artiolcs, 
taking almost the same number of words U> provide for > 
France a genuine system of govoi’ninont grounded upon 
truly democratic principles, as Napoleon Bona])arto re- 


quired in 1799 to erect a sham faqaelo of roprcsontativo 
government before his constitutional abaolntism. The 
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Jacobin constitution, in its declaration of rights, sub- 
scribes to the greatest good of the greatest number as the 
object of society and government (article 1), p^ATmiEs 
the right to work or maintenance (article 21), of jAconnr 
the need for universal education (article 22), constitotion 
the right of a people to change its constitution at any time 
(article 28) and the right of insurrection against tyranny 
(ai'tiole 36). In the body of the constitution these and 
other declarations are implemented by tmiversal manhood 
suffrage — also advocated by the Girondists — (article 4), 
by elective administrators and judges (article 9), by 
popular ratification of laws (article 10), by the second 
ballot in elections to the legislature (article 26), by the 
annual meeting of the local and national assemblies 
(articles 32, 39 and 40), by a responsible and representative 
executive council chosen by the legislature and able to 
take part in its doliborations (articles 63 and 76), and by 
machinery for calling a national convention for constitu- 
tional revision (articles 116-117). 

Though this constitution was accepted by the people, 
in the first popular referendum in French history, by a 
majority of 1,800,000 votes against 11,000, it happened 
that it was never put into force. Such were the emergen- 
cies of those days that even its framers themselves feared 
to undertake such a bold experiment in democratic govern- 
ment at such a time. By the time the national emergency 
had passed the chance of putting this constitution into 
operation had gone for ever. The reactionaries hated it 
both for what it was and for those who had made it, for its 
democracy as well as for its association with the Mountain, 
and, characterized as “ anarchic”, it was consigned to the 
dustbin from which the Abbd Sieyes had just re-emerged 
with a new Verwassentngsplan. 

Dui'ing the period of the Jacobin constitution of 1793 
France was still fighting to preserve her frontiers from a 
coalition of enemies, but by the time the constitution of 
1796 had been adopted the tide had already turned ; she 
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had herself inraded the territorios of hor onomioa and kd j 
reduced their number by the timty of Banol. X-ho ^ 
of the rdgiine of tho 1705 oonaktution m 
“ CONQUEST j’ranoe was to ho tlifvt of ovoii more spec- 
Motion" taoular suocossea of hor now armios in tW 
OF BTOOPE j^etiiei-iands, in oontml Kuropo and in Italy. , , 
As she conquered it {as Sorel has ho innatorfully sliOAvn). : 
IVance converted Europe to hor own now way of thinking; 
and acting, notably in the sphoro of govomniont ; but the: 
latest Paris fashion when tho counbnoH on hor bordow 
began, either under her direot domination or nmlov her 
speU. to remodel their institutions on l^’rouch lines, waa 
not the democratio constitution ot 171)3, Tmt tho coin- 
promise constitution of 1706 ~ tlio riglits of man, but not' 
too many ; the sovereignty of tlio jioox^lo, but not too 
much ; the rump of the revolution that Biirvivod Thor- 
midor and Vend^miairo. 

Therefore tho oonstitutioii of tho Batavliwi republic of 
1798 provided that an oxooutivo Dirootory Bhould rule 
over one and indivisibly united provinooH ; tho ooii8titu-| 
tion of the Helvetic ropublio of tlio Hamo year, running 
counter to a confederate tradition flvo conlurioH old, gave 
a united Switzerland a contra! logiHlaturo of 
SWITZERLAND, two liouses aiul a oontral oxooii bivo .Diroctcry 
of flvo; while tho now Italian i;oi)ublicj j 
appeared in their Pi-enoh oonstitutioiuil coitlure as a sot ; 
of sextuplets differing only suporfloially a» to size, colout 
and mannerisms. The Cispadano oonetitution of 1706 sef 
up at Modena a national assembly of tho approved 
pattern; the Cisalpine oonstitutioii of 1707 provided a 
Directory at Milan with its appropriate logiHlaturo ; tin 
Ligurian constitution of 1707 jirovidod at Genoa an ad- 
ministration Erenoh in all but naino ; tho Itoman con- 
stitution of 1798 eliminated Papal rulo aiiti titillated tk 
historio memory of the civis ronuinuff witli a traiislatio# : 
into terms familiar to him of tho Hamo li'rouoh model; 
finally, the Parthenopaean constitution of 171)1) sot up; 
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the familiar Directory of live at Naples, only for it to fall 
apart soon afterwards, at a touch half Nelson and half 
Hamilton. 

Indeed, all of these derivative constitutions and most of 
these satellite states were short-lived. Those that sur- 
vived the counter-attacks of the coalitions succumbed 
to the exigencies of Napoleonic statecraft. 

Republics one and indivisible were to go out of yeab m 
of fashion and their very names were to model 
disappear beneath the purple of the first Emphe. Only 
the Helvetic republic retained its identity, profoundly 
modified. But in their short span of existence these 1796 
model constitutions meant and achieved much. In the 
satellite states, as in Eranoo, the Directory of five might 
go, the Ancients and the Dive Hundred might go, liberty, 
the sovereignty of the people and, eventually the republic 
one. and indivisible itself might go, but one thing at least 
Avas certain, the ancim rdgime had gone before them, and, 
while Napoleon ruled, the ancim rigime remained a lost 
Atlantia. 



CHAPTER IV 


THE INSPIRATION OP FRANCE AND AMERICA 


The stimulus toward constitution maldng prodiiood ijy 
the American and Frenoli revolutions was not oonfincd to 
the United States and ITranoe. The constitutions of the 
satellite republics which were first conquered and then 
converted into miniature refleotions of the Fi'ance of 


VOLUNr.UiY 

AND 

ENrOROED 

EMULATION 


wore in no sense freely adopted, for they 
were presented to the people without 
alternative by Bonaparte and the other 
generals of the Direotory. In these states, 


though their new constitutions were in most oases, and 


rightly so, regarded as bringing a degree of domestic free- 
dom hitherto unltnown, France did not so much inspire as 
dictate. 


But beyond this immediate orbit, within which Ih'anee 
exerted suoh a strong attraction, that resistance to feh« 
reception of her institutions was not possible, there lay 
states which, quite voluntarily, came under the oonsfcitw- 
tional influence of her revolution. In the case of the 


United States there was no immediate orbit (though at 
times there were those who would have liked to have soon an 


irresistible attraction at work on Canada) but an even wicl« 
voluntary adoption of political institutions similar to hew. 

It is not always the successful constitution that fe 
imitated with satisfactory results. The failure (to bring 
SUCCESS AND stable government and the blessings ol 


FAILURE OP 
ADATTATIONS 


liberty) of the various copies of the Unit«c 
States constitution of 1787 made by tlic 


countries of South and Central America which became indc 


pendent of Spain early in the nineteenth centruy , contrast 
strongly with the skilful adaptation of the unpromisliij 

42 
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material of the Fronoli constitution of 1701 to the needs 
of the N orwegian people in 1814 for the framing of a funda- 
mental law which still remains in existence, in essentials 
unchanged. It is true, of course, that another and more 
slavish imitation of the Trench constitution of 1791, made 
in 1812 by the Spanish people, had a fate as unhappy, 
despite the fanatical loyalty which Spanislr liberals con- 
tinued for a generation or more to give to its memory, as 
the destiny of the Norwegian constitution was to be for- 
tunate. It is true, also, that features of the American 
constitution reappeared at a rather later date in other 
constitutions (notably in Switzerland and in some of the 
British dominions) where, the peculiar conditions of Latin 
America being absent, they have proved to be of per- 
manent advantage. 

The period of experimental republicanism in America 
and Trance between 177G and 1799, produced three con- 
stitutional types in oaoh country ; the various unitary 
state constitutions, the confederate articles of 1781 and ' 
the federal constitution of 1787 in America ; 
the limited monarchy decentralized and 
anarohio of 1791 and the republics one and 
indivisible of 1793 and 1796 in Trance. Of these only the 
state constitutions (with on© or two exceptions) and the 
federal constitution of 1787 achieved any degree of per- 
manence, yet five of these six forms were paid the com- 
pliment of conscious imitation in other countries during 
their own generation. Alone, the Jacobin constitution of 
i793 had to wait over half a century before providing 
aoknowledgod inspiration, and then it was in Trance 
herself. The world was too busy trying to forget the 
Jacobins and all their work. 

The stamp of the Trench constitution of 1796 was im- 
posed by the generals of the republic as they conquemd, 
but the others were freely adopted and adapted abroad as 
the occasion arose. Reference has already been made to 
the influence of the bills of rights of the American state 
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constitutions upon the Frenoli BeclaraMon of the Riglits of 
Man and the Citizen of 1789 and its successors, and insoftit 
as these in their turn provided inspiration elsewhere, the 
American influence may be said to have been indirect as f* 
well as direct, But one very early influence of 'the institu- 
tions and constitutional documents thrown up by tlio 
American Revolution, tliough not in France, was cliroet 
enough. Nor was it confined to use of the state dookra- . 
tions and bills of rights. 

The reforms which Joseph II introduced in tlie Austrinn 
Netherlands, and hia toleration deci*ees and centralization 
of government in particular, caused great unrest onlnun- 
ating in the insurrection of 1787. The leaders of the 
revolution declared for the independence of their county}' 
as the Belgian United States, and drew the outlines of & 
constitution. As the basis of tliis constitution was hoUIkI 
before the American constitution of 1787 was framed, and 
as the revolt had been primarily against centralization, it 
is not surprising to find (though this was overloolccd l>y 
Birenno) that the Belgian United States turned nob onlyl 
for a name but for the details of their govornmont to the 
loose confederation of sovereign states then existing in 
AUTicLEs OP North America. Presumably unaware thoi 
Articles of Confederation wore proving 
souTnERN so inadequate in the land of their origin, tlio 
NBTHEnLAMDs sQught inspiration in thorn, and 

the publication and ratification of the American fodoral. 
constitution did not cause them to desert the articles, for 
their completed constitutional draft published in 1790 liM 
neither the separation of powers, nor the bioamoral legis- 
lature, nor again the strong President provided by the 
federal constitution, but sets up a loose confedoi'aticn 
giving full recognition to local particularism. It docs nol ■ 
provide for the direct election of members of tlio logis-s^ 
lature, and its president is no more tlian a proHkljcg 
officer. It was a conscious and avowed copy of the 
Articles of Confederation. 



on. IV 


46 


Inspiration of France and America 

Wlietlier this form of government would have proved 
more suited to the Belgian United States tlian it did to 
the United States of America was not to be tested, for the 
revolution was suppressed and Belgian independence was 
postponed until 1830. The constitution of 1831 was to set 
up a unitary monarchy far removed both in spirit and 
in stimulus from the oonfedorate republic projected in 
1787-90. 

The Articles of Confederation were not again regarded 
as worthy of attention by constitution malrers until the 
eleven southern states which seceded from the union in 
1861 borrowed some of their features (combining these 
with those parts of the federal constitution still congenial 
to them) in organizing the Confederate States of America, 
but the federal constitution, though passed 

' ^ ^ UN1T£0 STAGES 

over almost entirely by Europe until a conswtotion 
much later date, was paid the sincere and latim 
flattery of general imitation by tlie countries 
of Latin America which, one by one, had to devise forms 
of government for themselves, after declaring their in- 
dependence of Spain from 1811 onward and obtaining 
recognition of their separate sovereignties from the 
United States and Great Britain. The fact that the United 
States was prepared even to go so far (in the Monroe 
declaration) as to seem prepared to guarantee tlie collec- 
tive indoi)eiid 0 nc 6 of these now states, while at the same 
time the powers of the Concert of Europe were preparing 
to invade Spain herself in tlio interests of her ancien r^gime^ 
may well have been influential in predisposing Latin 
America towards forms of government similar to tliat 
wliioli by then appeared so firmly establislied in the terri- 
tories of its guarantor, but it was also genuinely believed 
that the adaptation of the United States constitution of 
1787 to the various needs of these emancipated countries, 
was the best way there also to “ establisli Justice, insure 
domestic tranquillity, provide for the common defence, 
promote the general Welfare, and secure the blessings of 
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„ j the several oiisoH wlioi'o a Motafa 
S^iilapraoUcablcanaa^lraMo...., 

except at rare intoryds ^ 
it muai; ue H urontv^ of Labiii Amorioa, haw 

countries iujuntioo, (loinoRbio fcranquillikj, 

been conspioi y othor foftbuwao! 

“tad of the state with ample pewom was adop^ 
dent or ne tradition porinifctmg i\xm. 

r/poT^r powers to be made ovon more oxtonsm 
Develops {.^an in the United fitatoK, and in the oIimIk 
and undeveloped conditions of those nmv ropublios th. 
fam of government was from the outaot or rapidly «.« 
in be not "demooraoy in Araoriea ” hut iirosntatiil 
despotism, despite the praotioo of nmlcmg _tho “M.imta 
of Lte responaihle for all nets ol tl.o .1 roM,<l(„it H.t 
and Aristotle would have dosoribod tboin as forms d 
tyranny, U illegal despotisms rosthii- on military force. 

This was not to be, as might havo boon oxpooW.i 
mere temporary or transitional state of alfaira. Alta, 
over a century, despite their libortvl oouBbiliubions, m 
where in the republics of Latin Amorioa hoH goyornmwi 
strictly according to the constitution boooino tlio iiom 
"nor would it be safe to assort that tho Ago of .Diotatoi 
has passed in a single nation of Siianiftli Amorioa Sig# 
of change have, of course, not boon abHonb. '.Plio moif 
refined methods and moro subtle aims o.f ft Vargas on 
Gdmez in the twentieth century aro nob bo bo oompftw 
with the crudities of a I’ranoia or of a lto«aH in tho niw 
teenth. In .the Argontino, in many wayn tlio most « 
veloped politically and econoinioally of tlio natiomi^ 
South America, it has been noticod by Bryco oa a sign* 
grace that more latterly tho dictator lias invariably h® 
a Doctor of Laws rather than a general, bnb dospito th 
advance " although the governmont is domooratio in foi* 
and not imlpably undemooratio in i)vaofcioo, tho ruto^ 
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public opinion is not yet fully established In Chile 
parliamentary institutions really appeared to bo taking 
root prior to the new “ constitutional ” regime of 1926, 
Saddled by the well-meaning but naive patriots who 
liberated them, with constitutions cut to a measure that 
was not theirs, the countries of Latin America have xm- 
doubtedly suffered more than they have gained from trying 
to live up to the example of the United States in the sphere 
of government. It was like fitting aeroplane engines 
into a fleet of post-chaises. A great amount of noise could 
be made therewith, but for purposes of locomotion the 
nearest donkey was of more value, and, too often, that 
was exactly how they did get along. A less ambitious 
start with simple governmental machinery, incorporating 
indigenous or familiar institutions wherever j,jc.pj^Ton 3 Hip 
such happened to exist, might have pro- the general 
duced leas turbulent results and in the long 
run have provided more safeguards to life, liberty and the 
pursuit of happiness. On the other hand the view has 
been expressed that “ An orderly rdgime in independent 
Spanish America would have meant a hierarchy of church- 
men, landlords, mine-owners and wealthy merchants, 
with a following of creole lawyers, physicians, army officers 
and the lilce. It would have made impossible the rise of 
such men for instance as Juarez, Diaz, Santa Cruz, Paez, 
Flores, Sarmiento and Castilla. In the midst of revolution 
there flourished a sort of anarchistic equalitarianism since 
all were equal before the dictators with their extensive 
powers. The comparatively easy acliievement of military 
rank was a democratizing influence which placed on 
the same level men of all classes and all strata. This 
may be putting the best face possible upon these dictator- 
ships, but it is hardly an argument against an orderly 
regime. 

As it happened, a reasonably orderly rigime under a 
constitutional form of government which worked, did 
actually exist in Latin America for over half a century. 
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It is perhaps significant tlmt this r^ime was in two ; 
important particulars an exception to the accepted plan 
of the Latin American countries. Brazil was, ; 
until 1889, a monarchy, and her constitution 
exception Qf 1824, which survived as long as the mou- 
arehy itself, was not modelled upon that -of the United 
States. The Brazilian constitution of 1824 organized a 
form of limited monarchy which was, at third remove, 
that of h’rance in 1791, the intermediaries being the 
Portuguese constitution of 1822 and the Spanish oonstitu-, 
tion of 1812. Under this oonstitubion the sovereignty ot 
the people was not definitely conceded, hut the limitation 
of the monarchy and the existence of certain dolniiU 
rights of the subject were never in doubt. The almosi. 
bloodless revolution of 1889 which banished the emporoi, 
brought Brazil into line with the rest of Latin America as i 
republic, and the framers of the Brazilian oonstitutioa 
of 1791 hitched Brazil’s political wagon to the stars ana, 
stripes”. Since then Brazil has fallen easily into ttit- 
tradition of dictatorship and presidential tyranny of Iie!f 
neighbours, until 1924 wthin tlie oxistiiij 
MPOTLi^No framework of the constitution of 1891.^^ Id 
EXCEPTION jg24 the constitution was “ amended ” lo 


strengthen the legal power of the President by woaUonmi 
the autonomy of the states of the federation, by facilitating 
the application of his veto and by imposing restraints oe 
the liberty of the subject. An unsuccessful stand iu 193‘. 
against these tendencies produced from the governmont at 
entirely new constitution in 1934, this time not modollei 
so closely upon that of the United States of Amoric:a an. 
described by the Opposition press as “ disguised fascism • 
In 1937, as his term of office was about to expire, Prosidetf^ 
Vargas caused the short-lived constitution of 1034: (unde^ 
which he was not eligible for re-election) to be replaced lo 
a fresh constitution which, beside allowing him to roiuau 
in office for a third term, completed the deviation of th 
Brazilian republic from the Pan-American constitutioih 
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line, and {in tlie view of his oritios in neighbotiring states, 
for criticism in Brazil was no longer vocal) i*emoved the 
disguise from the fascist tendencies already discerned in 
1934. President Vargas has replied that “ Our constitu- 
tion is neither fascist nor integralist. It is Brazilian ”, and 
the Brazilian fascists have already given evidence of their 
dislike for it. Certainly it is neither in the European 
tradition of the constitution of 1824, nor in the American 
tradition of that of 1891. Upon hearing of the downfall of 
the Brazilian monarchy in 1889, the President of Venezuela 
is said to have remarked, That is the end of the only 
republic that ever existed in America TJie constitu- 
tion of 1937 may prove to be founded upon a paradox 
equally platonic. 

The constitutional history of Brazil lias indeed been 
grounded upon paradox, as much under the empire as 
under the republic. In 1807 the Portuguese 

* OOHSTITU* 

court and government fled to the colony of tionai. 

Brazil before the inmaroli of Napoleon’s 
armies, and even in 1816 when the regent 
succeeded to the throne of Portugal as John VI, lie re- 
mained in Brazil. The revolution of 1820 resulted in the 
temporary adoption there of the Spanish constitution of 
1812, and when the liberal movement spread to Brazil in 
1821, John VI was forced to accept it there as well. A 
new constitution for Portugal and her empire was framed 
by the Cortes at Lisbon in 1822, and the king swore to 
uphold it, It made of him a constitutional monarch 
confined to executive functions, with a single chamber 
legislature wielding all legislative power, and the sover- 
eignty of the peojile was recognized. The 
model was still clearly the Spanish constitu- 
tion of 1812, and the tradition that of the 
Prance of 1791. The leaders of Brazil, dis- 
satisfied with the small regard paid to her in- 
terests, and theirs, in this constitution making, declared lier 
independent of Portugal in 1822, and (the king having at 


INFLUKNOB 
IK rOBTOQAL 
AND BRAZIL 
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OONSTITOTION 
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last retraned to Portugal in 1321) proclaimed tiro priiiM 
regent Dom Pedi’o as .constitutional emperor of Brassil 
Meanwhile the new Portuguese constitution had bccE 
suppressed by the king’s nephew, Dom Miguel, m 1823 : 
and the Brazilians in their turn proceeded to frame a| 
constitution for themselves, modelled on the Spanish cl 
1812, but remodelled by Dom Pedro in 1824, By nn 
amazing display of jugglery, dmlng which the crowns oi. 
Portugal and Brazil remained in the air together, m 
complicated situation between the two countries wai 
straightened out by John VI being acknowledged omporoi 
of Brazil as well as king of Portugal in 1826, on the condv 
tion that he should immediately abdicate tlio fointci 
throne in favour of Dom Pedro, and, as king of .Portugal 
recognize the independence of Brazil. This was demo, bw 
to complicate matters afresh, Jolm VI died in 1820 nui 
the Emperor Pedro I of Brazil, though remaining in lis 
own country, was acknowledged king of Portugal as well^ 
He immediately divested himself of the throne of I’orUip^ 
by abdicating in favour of his daughter Maria, bub, 

03 regent for her, gave Portugal a new constitution it 
182G to replace that of 1822. But this constitution was 
the ti’aclition of the legitimist ITrenoh charter of 18M-, nni 
the stimulus of 1812 and of 1791 was absent. To compleh 
the story, Sliguel usurped the crown of Portugal in 182? 
and Pedro I abdicated in Brazil in 1831, but tins tiino th 
two countries remained separated, both as to thoir crown 
and to their constitutions. 

The famous Spanish constitution of 1812, whic. 
breathed constitutional life into Portugal and Brazil, va 
, 0,0 a painsbaldng copy of most of tho ioatute 
COPIES of the French constitution ol 171)1. Al. 

PBANCE, 1791 Spaniards of that day had either not rOftf 
Burke or else they held his opinions of no aocount. lU 
suited by the imposition upon them of a Bonaiiftits!' 
constitution and Icing in 1808, the leaders of tho natiom 
movement against Napoleon called together a Oories s 
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Cadiz in 1810 to frame a national constitution. TJiis 
Cortes itself broke decisively with the ancien rigime hy 
sitting as two houses (later amalgamated as one) instead of 
three estates as had the ancient but obsolescent Cortes of 
Castile, Aragon, Valencia and Catalonia, and as had even 
the Cortes created by the Napoleonic constitution of 1808. 
The Cortes of Cadiz then prooeeded to frame a constitution 
that would at one and the same time proclaim the 
emancipation of Spain from the Bonaportes and h’om the 
ancien regime. But they desired the return of their 
legitimate king, Ferdinand VII, though as a limited, not 
as an absolute monarch, and the France of 1791 presented 
them with the only available model of a constitutional 
text combining their desire for both limited monaroliy and 
popular sovereignty. 

The constitution of 1812, which emerged from the 
deliberations of the Cortes of Cadiz, followed the Froncli 
constitution of 1791 closely. It contained no separate 
declaration of rights, but at the outset it declared serfdom 
abolished (article 2), proclaimed the sovereignty of the 
people (article 3) and guaranteed liberty, property and 
the other legal rights of all individuals ” (article 4). 
Then, going rather beyond 1791, it declared it to be the 
duty of every citizen to pay taxes and to defend the state 
(articles 8-9). It provided for an hereditary monarchy 
specified definitely as limited " (article 14) and intro- 
duced the principle of separation of powers, thoiigh de- 
claring that the legislative power was in the hands of 
“ the Cortes and the King ” (article 16). CitizenshiiD was 
not restricted as in 1791, but there wore a 
number of exclusions, and citizenship was basis of 
to be suspended for various reasons, among 
the most interesting being for having no business or oraft 
and no ascertainable means of subsistence (article 26, 
section (d)) and (in the case of persons becoming other- 
wise eligible for citizenship from 1830 onward) being 
unable to read and write (article 26, section (a)). Tlie 
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operation of the time^rit wae hhcroforo not ontirdj: 

was .Vith regard to the logmlativo borty that Ih 

““ JIL “ ntaining ono deputy for edf 
misuxivb thousand of the poiiulation, olooW; 

foLotly through a series of parish, distt, 
and provincial electoral assomblios, vm to moot mmuaj: 
“d to sit for a term of two years. No deputy was tok 
Sle to sit in two oonseoutivo Oorto. .«r echo andr 

Xationofthenotorioussolf-douyn,g..r,l,uauoooU1t: 

The royal veto, as in 1701, was only ^ 

long had thhty days in which to mturn a lull to the 6or to 
* and if he did not it booanio law without to 

conourrence. A hill rotnruod by Iho Id, 
DEFINED become law without Iuh as»omi 

passed by the Gatias three yoai’B in Huocomion. In tB 
and in many other ways tho Btriotly limited uaburo of J 
monarchy is established without a Hlmdow of a douB 
article 172 beginning (ominously for X^'ordrnand Vill| 
“Tho following are the limitations to the i^owor of r 
Idng Ominously (as it turiiod out) for tho ooiistitwliB 

itself, there are thirteen of thorn I ^ ■ 

Advances upon tho constitution of 1701 a.vo soou in Ik 
nomination of tho heads of tho iirovinoial udmiiUHtralw 

EXCESSIVE *'? 

DECENTKAuzA* of exccsslvo dGOOutiuli'/.atiou — jiarticuUfl 
SmoiS? important in a oounbry of utroiig loot 
AVOIDED particularisms — in tho pvoviHion for i 
national educational system (avtioloH 300 to 371) ftiith 
the veto upon constitutional amoudmonb fov a i)Oi*iodt 
eight years instead of ton {article 375), AHor that pork 
had elapsed, a special deputation (or oonvontion) wa8t| 
bo called together whenever constitutioiial umoudinc^| 
were proposed (article 370 onward), a procodiu’o hujkk, 
to that provided in 1791, and probably borrowed frointl 
United States. 
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This constitution runs to 384 articles and is in places 
incredibly verbose. Despite its occasional improvement 
upon the original, it may be said to stuff Spain into the 
somewhat strait jacket of 1791 rather than to cut the 
coat to suit the contours of Spain . This did not contribute 
toward either comfort or durability and, worst of all, a 
constitution on a French revolutionary model could not 
be acceptable to a Spanish Bourbon such as 
Ferdinand VII, whom, with simple faith, spanfsh 


the Cories invited to return and take an 
oath to uphold the constitution. When he 


OONariTDTlON 
OP 1812 


did return in 1814 Ferdinand brought the ancien regime 


back with him as far as he could, and the constitution 


was suppressed. With great pertinacity its supporters 
revived it during the revolution of 1820, and for three 
years were able to force Ferdinand to honour it. He was 
delivered from this fate, to him almost but not quite 


worse than death, by the righteous intervention of the 
Concert of Europe in 1823, and the constitution of 1812 
was killed again. But it lived on in the imagination and 
the blood of the Latin peoples of Europe (which it had 
ak’oady stirred in 1820 in Portugal, Naples and Sicily) 
as a banner of liberalism and revolt. Like the French 


constitution of 1791, to which it owed so much, it was 
as a stone oast upon the surface of the modern constitu- 
tional stream, sinking out of sight immediately, but leav- 
ing behind it widening circles of influence and unrest. 

How different was to bo the destiny of the Norwegian 
constitution of 1814, which created a strictly limited 
monarchy baaed upon the sovereignty of NOnWBQIAH 
the people, by free adaptation of the tradi- 
tion of 1791 to the special needs of a country derives 
for centuries remote from the highways of 
European affairs. This adaptation was to create a liberal 
state which proved capable of developing under it into a 
free and independent democracy, but, perhaps through 
the very quietness of its success in this far corner of Europe, 

B 
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the Norwegian oonstitution was to oivuho lit tlo atir abro^; 
even in the sister country of Sweden, Imkod to Norway tn; 
Letv years in a personal union, yofc poaaoasing all fc. 
Ze a constitution less liberal and a inonaroh (thonglil,| 
was the same person) loss limited in liia powers tbiiP 

Norway herself. , * 

After oentoies of subjoetion to Boninark and k 

absolute monarchy, the Norwogiaim found tliomsolvoa tm; 

once moro, but in iniminonb clangor of 
SSLily ing absorbed by Swodon. 'IMio Norwogiw 
independent meeting at l‘Ji(lHV0l(l, doolavod 

independence of Norway, invited a \)mmh prinoo toW; 
their king, and promulgated a ooimtitutiou. Almost it 
mediately they were forced to abandon tho king of tha 
choice and to accept tho king of .Swodon in Iuh sfcoad,l)K 
in almost every other rospoot thoy wore nrblo to roUit 
their newly declared indoponclouco. '.IMio ooimtitutionwi 
amended to provide for the poraonal union witli Swodea 
but the new text of Novombor 4-., 1814, cXoob not diff# 
in essentials from the Eidsv^kl oouHtitubion of May 3i|^ 
Bernadette, already crown prinoo of .Swodon, omorgei 
with the prestige of a sovoroignty over bho wlrolo of tk; 
Scandinavian peninsula, but in ordor to Hiiocood to tte 
destiny peaceably ho had to concodo to Norway at 
autonomy that was llttlo short of ooini)lobo indopondoiwa 
Of this autonomy his oath to prosorvo bho aonabibutlond 
1814 was the guaranteo, To tlio Nonvogiaiw ho booaim 
simply king of Norway. 

The Norwegian constitution of 1814- waa a sovoreli 
practical and precise dooumont of 112 arfciolos. ibeoa 
tainedno soparato doolarabion of rights mI 
at Eid3V0ld liacl no proamblo. A proamli 
was added to state blio oirouinabanoos ofibl 
union with Sweden. This proamblo wtwi ol’ oourso dolotd,'^ 
when the connection between tho two oountrioa waa oimWi 
in 1906. 

The kingdom of Norway is doolarod, in ianguaff 


UNION WITH 
SWEDEN 
UNTIL 1005 



A LIMTTBD 
AKS 

IIBRBDITAIIY 
MOITABOHY ” 
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having a tang of tlie Frenoli Revolution, to bo free, inde- 
pendent, indivisible and inalienable, and its form of 
government to be “ a limited and hereditary 
monarchy ” (article 1). The executive 
power is vested in the king (article 3), who 
has to take an oath to maintain the constitu- 
tion and the laws (article 9), who chooses a ministerial 
council and a chief minister (article 12), who can issue 
temporary decrees not at variance with the constitution 
or the laws (article 17) and who, acting on the advice of 
his ministers, appoints all state officials (article 21). Any 
order issued by the king needs countersignature by a 
responsible minister to be valid (article 31). He is com- 
mander-in-chief of the armed forces, but tlieir regulation 
is a matter for the legislature (article 25). He can grant 
no personal or hereditary privileges and can only confer 
titles that carry office with them (article 23). 

‘ ‘ The People shall exercise the legislative power 
tlirough the Storthing ” (article 40). This legislative body 
was to be elected for three years (article 64) by 
indirect election, one elector to be appointed 
for each 60 voters in towns and for each 100 
voters in. country districts (article 67). The franchise was 
restricted to men over 25 yearn old who had resided in 
the country for five years, were substantial landowners 
or tenants, town burghers or state officials (article 60). 
Members of the legislature had to bo at least thirty years 
old and residents for at least ten years (article 61). Parlia- 
mentary immunity was accorded them (ai‘tiole 66). 

The most interesting and novel featme of the whole 
oonstitution lay in its compromise between 
unicameralism and bicameralism. A single division of 
legislature was to be elected, but, after as- 
sembling, was to be split into two divisions by the whole 
body of the Storthing electing one-quarter of its members 
to constitute a second chamber, called the Lagihing. The 
remaining three-quarters were to be collectively known os 
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the Odelsthing and tlie two bodies were to continue (o 
meet separately as constituted at the beginning, througli. 
out the whole life of each Stm'thing (ariole 73). The motiti 
of the Norwegian, system have been hotly debated 
supporters and opponents of bicameralism, and from itsf 
working have been taken arguments for both sides. !l 
has never been olosely imitated in any other country, buts 
number of subsequent constitutions have provided foj 
the choice of part of the upper house by the lower, th 
latest being that of Denmark in an amendment made in 
1938. 

Laws are introduced in the Oddsthing (on the proposal 
of that body or of the government) and then pass to th 
Lag thing. A joint session of the two bodies talcos place 
after the LagtUng has twice rejected a bill submitted tf 
it by the OdelstUng, and in joint session can be adopW 
by a two-thirds majority (article 76). Legislation passini 
either in this way or through the two bodies separakilj 
is submitted to the king, who has a suspensive veto only, 
for a bill passing three successive Storthing in identica!;^ 
form, with general elections intervening, becomes a h 
without the royal assent (article 79). 

The SiortUiig is thus a very powerful body. It nlw 
controls the finances of the kingdom, raises annual taxes, 
approves loans, and has the right (in som 
^‘sTORTmNo” through a special committee cl 

nine) to see all treaties and diplomatk 
correspondence of the state (article 76). Its debat« 
are public (article 84) and any disturbance of the liberty 
or security of the Storthing is declared by the constitutiw 
to be treason (article 86). The Lagthing, together vill 
the members of the Supreme Court, constitutes a tribunjl 
of state or Rigsret to try ministers, judges or represeiihf 
tives on the accusation of the Oddsthing (article 86). ^ 

The “ General Provisions ” at the end of the coB' 
stitution come near to containing a bill of rights. Nef 
civil and criminal codes are promised ; trial is to be only 
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in accordanoe with the law, and tortui’e is prohibited ; 

no ex post facto laws are to be passed ; freedom from 

arbitrary arrest, liberty of the press, the 

sanctity of the home, compensation for ” 

property compulsorily surrendered to the 

state, and freedom of industry (with a prohibition of 

monopoly granting) are guaranteed (articles 94-106). 

Amendments (none of which may be contrary to the 
spirit or fundamental principles of tlie constitution) have 
to be accepted by one Storthing (a simple 
majority sufficing) and printed, and then 
must pass the next Storthing (after a genial election) by 
a two-thirds majority, after which they become part of 
the constitution without any royal assent being necessary. 
This means a gap of at least from two to three years 
between the first passing of a proposed amendment and 
the earliest time it can come into force. 


There have been a number of important amendments 
to the constitution on points of detail during its exist- 
ence of a century and a quarter, but in 

*' ^ ' OON8X1TU- 

fundamentals it remains unchanged. Apart honai, 
from the separation from the personal union gJ^oTilu 
with Sweden and the taking by Norway of a 
separate royal dynasty in 1906, the most important altera- 
tions have been the provision for annual meetings of the 
Storihmg (1869), progressive widening of the franchise 
oulminating in universal manliood and womanhood suffrage 
without qualification, and the introduction of direct 
election of the Storthing by the people (1906). Propor- 
tional representation was adopted in 1920. 

The Norwegian was a constitution originating in a 
popular movement and was given by a people to itself, 
not by a king to his people. The people reserved 
sovereignty to itself and accorded only limited powers to 
the monarchy. It is the sole survivor of that small but 
scattered group of constitutions that may bo said to have 
been born under the star of 1791, and the only one to 
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have had an independent existence of any consoqwonoa 
The Holy Alliance did not pay it the complimont ol 
considering it important or dangerous enough to roqnin 
crushing, and the world has not paid it the oompliinonl 
of any extensive imitation. Nevertheless it has Borvcd 
Norway well and would undoubtedly have found favoui 
in the eyes of Aristotle. 
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The Prafahricated State 


r,j>Mriatd with (he name of Napoleon Bm 

^ruZltuhrrepMicannorsponlancom. ta( IMr^b 

pane were 7 far a time and the dm%ce of li 

Si»"«e Z Zd to presom tU illusion of rmpomo to popL, 
tLrd. TUUmd UUkfor coMlilul,o,m fmm u 
This readiness to ignore tU details^ of cosMthom M MH] 
self made That he had Utile consUluUonal oi ipnahlij %e ^kn; 
by Us willmnm lo use the fans of others after gvm^ig 

charaderistio Napoleonic twist. ^ ] 

His ideas oti government were simple a^id direct, though fk 
means he employed to put them into effect loflw snbtla mid dm^ 
His inability to become a Director under ^ the conshlviton of\k 
Tear III {the minimum age being prescribed as forhj) had im. 
to do with Us decision to destroy that condiluUon {a conaWirfw- 
wUch he had imposed with apparent relish u 2 }on Nie terrilm 
conquered by Us armies) than had any more theoretical ol^ecliai 
to it on Us part. Had he been able lo dominat-e the govmimi- 
of France from within that constitutional structure, he migUvA'. 
have bothered to destroy it from wiilmt, for it could have htai 
adapted to his ultimate purposes as easily ((■s he bent the 


stiiution of the year VIU. 

This constitution of the year VIU consisted of the simple ed 
leading principles of Bonaparte^ s reprcsenlativc absolniism.supa- 
imposed upon the complicated machinery of Sieyea' system (j; 
graded representation combined with divided authority, the mi«| 
plan that had been rejected in 1796. Though this was 
foundation it has been pointed out that “ on fabrique dcBwfcl 
salon de Madame Bonaparte le projet qui cst devenu la Cow' 
titution de Van VIII This conslUuiion, iviih but mm. 
rearrangements, an omission here, a change of name /Awi 
sufficed as the fundamental law, not only of the Oonsulale (wi: 
the Empire in France, but for many olher porlio^ia of Eunji 
that fell under Napoleon's domination, llis various 
Hons, from Spain to Poland, from Holland to Naples, are 
basically similar — prefabricated structures with false 
faqades, to mask without impeding his unbridled will. 
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THE CONSTITUTIONAL ABSOLUTISM OP THE YEAR VIII 

“ A CONSTITUTION is presented to you ” proclaimed the 
Consuls of the republic to the people of France on 
December 16, 1799 (16 Frimaire an VIII). 

“ The constitution is founded on the true bSolution 

principles of representative government, 

on the sacred rights of property, equality 

and liberty. , . . Citizens, the revolution is fixed in the 

principles through which it began. It is finished.” It 

was. 

The constitution of 1796 had not worked well. The 
acute division of power between the executive Directory 
and the legislative chambers had resulted in first the 
one and then the other violating the constitution in 
order to exercise effective control over the government 
of France. The constitution functioned regularly only 
until 1797, after which the Directory purged and sub- 
ordinated the' chambers and ruled virtually as a revolu- 
tionary government until the middle of 1799. It was 
then the turn of the legislature to humble the Directory 
and to seize the reins of government. Meanwhile, with 
her most brilliant general far away in Egypt and Palestine, 
the once irresistible armies of Prance were sufiering 
reverse after reverse in Europe at the hands of the Second 
Coalition. When the two frigates containing the party 
of General Bonaparte arrived back from the east in the 
bay of Fr6jus on October 8, 1799, and warned the 
inhabitants of the plague they were probably carrying 
from Alexandria, the latter cried out “ We’d rather have 
the plague than the Austrians ”, and made them land 
without observing quarantine regulations. In Paris, 
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Bonaparte found suffioiont diagnmtlod pooplo, inoludin,; 
two at least of the Direotora, togothoi- with the presidin, 
officers and a determined minority iu both tho Couadlj 
of Ancients and the Five Hundrod, who wore wilUng(,| 
have despotism rather tlian the oonthiuaiwf 
of the existing regime. Tho coup d'&M oil 
DiBEOTOBY November 9, 1709 (18 Brumairo an VIII),' 
in the execution of whioh hia hrotlior I^uoion (for iha 
first and last time) ovorshadowod in adroitness anl! 
ruthlessness the illustrious Napoleon, jnado Bouapstb 
the master of Ib?anc6, and the ooiintry appeared to be 
his willing slave. Yet for hor ho brought out of Egypl 
not one plague but more than ton. 

His rule lasted in Franco and over largo areas ol 
Europe beyond her borders for liftoon years, but tbe 
governmental machinery ho used throughout this period 
with but minor alterations, was maiiufaotiirod within i 
few days between November and Deoombor 1709. The, 
ooNSTiTu- constitution of Booombor 13, 1709 (Hi. 

Frimaire an VIII'), assomblod in the saloiiof| 
OP CONSULATE Madame Bonaparto on tho frame of thodis- 
AND EiAPiRB warded 1795 model for a constitution p-- 
pared for the Convention by Sioyos (now a 'Birootor and 
Bonaparte’s confederate) suiucod as a basis both for tb: 
Consulate and for the Empiro of Napoleon Bonaparte, the. 
transition being affected by tho Sdnalus-conaxdtes orja- 
niques of 1802 (16 Thermidor an X) and of 1804 (28 Floiiil 
an XII). All three of thoso oouatifcutional dooumonb 


aimed consciously to soouro and maintain tho absoluk 
power of Napoleon in fact, while proaorving and paying 
verbal tribute to the forms of liborty. All throe wwe 
submitted (the two latter in priuoiplo only) to gonwal. 
plebiscites of the people of Franco ; all bliroo aooordod thtf 
universal manhood suffrage aoolaimod in 1793 but witbl 
drawn in 1796, though aocompaniod by olootions to U*! 
central legislatures triply indiroot ; all throo provided »: 
supreme executive head (divided under tho Consvdate 
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only in theory) and a triply divided legislature possessing 
no powers of initiation (the Corps Ugislaiif being allowed 
only to pass laws, the Tribunate — suppressed in 1807 — 
only to discuss them after proposal by the government, 
and the Senate — at first — only to annul them, in special 
circumstances) ; all three provide that ministers and a 
council of state shall be appointed by and act as agent® of 
the executive head, and have no constitutional connection 
with the legislature ; all three leave a loophole for direct 
legislation by the head of the state ; all three impose the 
strictest administrative centralization of the country, 
providing (with the organic law of 28 Pluviose an VIII 
supplying detailed organization) each department with a 
prefect, each arrondissemcni with a sub-prefect and each 
commune with a mayor, all assisted by coimoils and all 
appointed by or under the authority of the head of the 
state ; all three prescribe a judiciary whose members are 
no longer elected but are appointed by the head of the 
state, nominally for life but actually (and after 1807 in 
particular) during his pleasure. 

This tremendous concentration of actual and ultimate 
power in Ih’anoe into the hands of one man, 
meant that the quality of the government of oonobntra- 
the country was dependent upon him alone 
to an extent unprecedented, even under 
Louis XIV. The great Bourbon boasted that he was the 
state ; the little Corsican was the state. 

Under him Franco was fortunate in her misfortune, 
that though he wasted her manpower and squandered her 
resources in a never-ending quest for world domination, 
his orderly and practical mind supplemented his shallow 
constitutional system by far-reaching reforms at home, 
notably in the spheres of the legal system, the educational 
system and the ecolesiastioal system of France. His legal 
codes, and particularly the Civil Code, blended with a few 
of his own prejudices most of what was best of the system 
of the ancien rdgime and many of the innovations of the 
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revolution, and were to exert a workl-wido innuonco; 
schemes provided Franco witli tho sbruoturo of ulm: 
remains to this day one of tho most satisfactory eduoaliomlj 
systems in the world ; even his roligioits sotfclomont, lA 
bodied in the Goncordai of 20 Mosaidor an IX and tho Inf 
of 18 Germinal an X, survived virtually uiiinipaivod for*; 
century. His constitutions wore shams, tho diaphauoBi 
draperies that inadequately shroudod 
TBATIVB otherwise naked despotism, and thoir «»•; 
BEPOBMs tributiona to political soionoo are nogligiUii 
but his administrative reforms, though they rested apo! 
no popular sanction and paid less regard to tho rights rf 
man than to his nature and interests, often proved bott’ 
salutary and permanent. Not without justioo has ho bca 
called " the last and perhaps tho moat bonovolont of It 
benevolent despots 

Napoleon’s constitutional ideas appear to have oliai^ 
little throughout his puhlio lifo. Bliss wag it in that 

napoleon’s yowttg was Yen 

coNSTiTa- heaven, but to tho young Corsioan 
TioNAi, IDEAS Rovolutiou was a lieavon-sont oppoi 

tunity rather than an inspiration. “ Why do thoym!, 
sweep away four or five hundred of thorn with Ik 
cannon ? ” he exclaimed to Bourrionno as bogothor 
watched the mob storm into tlio Xuilorios on Juno 21 


1792. Three years later he was in a position to follovi 
similar inclination, and tho whilf of graposhot of Ootoheri' 
1796 (13 Vend^miaire an III) was tho result. Fouryew^ 
more passed and again lie oheorfuUy made use of militoj; 
force to turn yet another corner in tho conabitutiowl^ 
history of France, when on November 9, 1799 (18 Bruintiiit^ 
m VIII) his grenadiers chased all tliat was loft of tlio Fin! 
Hundred out of the Orangery at St. Cloud, to bo “ lostk^ 
view and to history ”, | 

Founded upon force and fraud, Jiis system of govern^ 
ment retained these as its two main props. In iPrancei 
coup d itat was never again necessary for him, for on k 
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18 Brumaire he had captured the state, and he retained 
his hold even through the reverses of the Moscow 
campaign and Leipzig. Deposed at last, in 1814, by the 
Senate he had created for himself at home and banished 
to Elba by the coalition he had created against himself 
abroad, he departed without a struggle, and without a 
struggle he returned to his throne for the 
Hundred Days — a testimony to the ben- bespotio 
evolence of his despotism. It was only then 
that he abandoned the simple despotic principles with 
which he had devised his instrument of government in 
1799, and kept it sharp through fifteen hurrying years. 
And when he abandoned these principles, it was upon com- 
pulsion, a change of tactics rather than a change of heart. 
The trend between 1799 and 1814 had ever been in the 
direction of a more complete absolutism, not away from 
it, A consulate for ten years was extended to a consulate 
for twenty years, then to a consulate for life with the 
power to designate a successor, to become finally an 
empire with hereditary succession in Napoleon’s own 
family ; the Tribunate, which discussed without passing, 
and the Corps Idgislatif, which passed 
without discussing legislative proposals moaBAsiNOLY 
placed before them by the government, 
were reduced, by successive stages of attack 
upon the independence of their personnel and the extent 
of their functions, to extinction in the case of the former, 
to a nullity in the state in the case of the latter ; the 
universal manhood suffrage was tampered with to restrict 
the lists of people eligible for electoral assemblies to the 
most substantial taxpayers. The S^nat conservcUeury a 
majority of its members nominated in the first instance by 
Bonaparte’s creatures, the two retiring and the two in- 
coming Directors (article 24, constitution of 1799), and its 
new members, chosen only from among persons previously 
approved by him, proved to be the best possible instru- 
ment for the furtherance of his dynastic ambitions and the 
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development of his despotic system. Deivised in 1700^; 
a body simply to decide on the constitutionality* of 
lative proposalsj it was gradually turned into a nicntia o(; 
modifying the constitution, through Sdnatus-cmmtUes andk 
S^natus-consuUes organiques, at the behest of Napoleoal 
Bonaparte, and in a direction further and furtlioi* avK 
from “ the true principles of representative governiuont''; 
and “ the sacred rights of property, equality and liberty 
THE "siuAr which he had declared it to bo foimdei 
ooNSERVA- JTrom a S^nat conservaleur it may bo said to 
have been turned into a Sdnai innovatcur, but 
one of its innovations Napoleon had neither planned nw 
foreseen (if he had, the Senate might have gone tho wm 
of the Tribunate), for on April 3, 1814, this luthorto sub 
servient body issued a decree removing Napoleon Bom 
parte from tl>e throne of Prance and abolishing tl* 
hereditary succession in his family. Napoleon Bonaparto, 
it declared, had broken the social pact by which it 
constitutional monarchy existed, and had violated hi: 
coronation oath. The indictment that follows is romiai 
iscent of the indictment of George III contained in Ih' 
American Declaration of Independence. 

Three days later the Senate, transforming itself Intoi 
constituent body, published a liberal constitution in out- 
line form, calling the Bourbons back to tho tlu'oiio d 
France as constitutional moiiarohs, to share tho oxorcuf 
of sovereign power with the representatives of tho pcoplf 
The creature of Franlcenstein had indeed run amnok, Rui 
had tumbled down the whole sham fa 9 ade of BonaiMirtk 
constitutionalism. Napoleon, returning from Elba a yw 
later, wisely left it in the dust. 

V- 


i 
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THE NAPOLEONIC SPHERE OF INFLUENCE 

No sooner had revolutionary and republican Franc© begun 
to conquer and convert Europe, than Napoleon Bonaparte 
conquered the revolution and converted the republic 
(using the Consulate as his stepping-stone) into an heredi- 
tary empire. His model, ancient Rome, 'vvas an illustrious 
one, and he improved upon it according to his lights, by 
concentrating the complete cycle into less than five years. 
In October 1799 he returned from Egypt ; by May, 1804 
he was Emperor. 

Rapidly making good the reverses which Prance had 
suffered since Campo Eormio, he was able, by humiliating 
the Emperor at Lun4ville and by temporizing witli Britain 
at Amiens, to consolidate his hold upon the 
ring of satellite states which had previously sateli,itb 
recognized the Prance of 1796 as the centre 
of their universe. He found them in 1799 each a republic 
one and indivisible with its reflection of the Directory 
and its version of the Ancients and the Five Hundred. 
He did not suffer them for long to continue to remind 
him of the fog he had dispelled at St. Cloud on that 
memorable morning of 18 Brumaire. 

From republics one and indivisible, each possessing a 
great measure of actual and complete theoretical inde- 
pendence of France, he converted them into republics 
dependent and variable, in which the nom- 

• 1 1 j XI .X 1 . , , CONVERSION 

mal head oi the state was his proconsul, and into 
then (where he did not annex them entirely 
to the French Empire) turned them into monarcliies, 
Bonapartist and subservient, Meanwhile he was creating 
and widening an outer ring of client states which were also 
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ONIY 

SWITZEKLAND 

IlEMAXhTS 

ItEFUDLIOAN 


bidden to aup below tlie salt at the table of BonaparlisI j 
constitutionaliara . i 

Step by step the satellite states thus dogged the foot- 1 
steps of France from Directory to Consulate and from’ 
Consulate to Empire. Only Switzerland, of all these j 
states, escaped the ultimate humiliation of a Bonapartisl; 
dynasty. With calculated magnanimity he permitted her] 
to become and remain a dependent federal republio in a j 
ring of dependent unitary monarohies. I 

The people of the Helvetic republio, which had received : 
its directorial constitution in 1798, chafed against tlifl; 
unaoouatomed centralization which French ideology bad; 
forced upon them, and the cantons seethed with righteoui- 
indignation ripening into open revolt. To; 
strengthen the government, BonaparU: 
caused the Helvetic Directory to bo re-j 
placed early in 1800 by an executive corn- 
mitteo witli wide powers. Then followed an amazing 
display of haggling between the First Consul and thf 
Swiss, durmg which four separate draft constitutions for^ 
the Helvetic republio were prepared within the space of 
a twelvemonth, between May 1801 and May 1802. Tbr 
draft of May 29, 1801, representing the Fimt Consul'* 
views, was so altered when it reached Switzerland t]\&l 
the constitution which emerged from the Assembly 
Berne on October 24, 1801, proved inaoceptable to him, 
and pressure from the French authorities produced i 
reconsideration of the original draft, leading to the 
adoption of a new constitution on February 27, 1802, 
This new “ French ” constitution, though making some 
minor concessions to the representations of tho Swiss, 
remained unpalatable to tliem, and an 
assembly of notables drew up yot anothei 
constitution on May 20, 1801. Though i\ 
left the Helvetic republio a unitary Btate, 
it was significant that this fact was not recorded in th? 
opening words of the constitution (as had been tho practiot 


THE 

HELVETIC 
HEPUBUO IN 
TBANSITION 
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in each, of the previous Helvetic constitutions), but kept 
back until article 2, while the cantons are listed in careful 
alphabetical order and no capital is specifically designated 
(as Berne had been since 1798). A “republic one and 
indivisible ” obviously would not work in Switzerland. 

Exasperated, the First Consul, instead of withdrawing 
the ITrenoh troops from Switzerland, as he had promised 
to do directly an agreed constitution could be adopted, 
completely reoooupied tire country and prevented this 
fourth constitution of a twelvemonth from going into 
force. Nor had it satisfied the partioularists in the 
cantons. 

Tlie Gordian knot was out by the First Consul, just 
three months before he became Emperor of the French, 
dictating a fundamental law for the Helvetic republic 
and for each of the cantons, and these twenty miniature 
constitutions lasted until the allies drove the French out 
of Switzerland in 1814. This was the 
famous Act of Mediation of February 19, mediation, 
1803, in which he abandoned completely 
the task which ho had inherited from the Directory of 
trying to make a unitary state of Switzerland. But the 
Act of Mediation did not revive the old confederation in 
all its looseness and with all its variations in the status 
of members. It created a truly federal state, dividing 
sovereignty between the cantons and the central power 
somewhat in the way it had been divided in the United 
States in 1787. In accordance with the beat federal 
theory the pre-existence of the cantons was admitted by 
giving each its constitution (sections 1-10) before the 
federal authority was mentioned (section 20). The cantons 
were made equal members of the federation and six 
new cantons were added to the original Helvetic re- 
^ public. 

This singular concession to deep-seated traditions of 
cantonal autonomy (though as a piece of Napoleonic state- 
craft it was less a concession than a decision to divide and 
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rule) was not mado without tlio talcing by tlie First Consi; 
of his pound of flesh. The canton of bho Valais, of* 
strategic importanco as containing tho Simplon B»al 
was separated from tho Holvotio ropublio as an imfci 
pendent state. Later it was annoxod aa a dopartmontdl 

Franoe. | 

The Swiss people did not tako kindly to tho Act «' 
Mediation. By setting up a federal state Napoleon gaw 
them a pattern for the future far beyond their oxia* 
desires, and in 1816 Switzerland, his domination removed' 
reverted cheerfully to the status of a more loaguo or m 
federaoy of sovereign cantons. Federalism was rojtscUi 
almost as decisively as had been tho ropublio one an! 
indivisible. 

Switzerland had been a republic for oonturios bofim 
the French Eevolution, and a ropublio she romainei 
FHENCH through all the vioisaitudos of tho oiwuii^ 
devolution quarter-century, but tlio United Proving' 
UNITED of the Nothorlanda could only by courtca, 
NETHBiiLANDa oallod a ropublio during tho huiidnd 
years preceding 1789. The impact of tho French Kt- 
volution in the Provinces had tlio oiToot of momontari| 
rehabilitating republican institutions by removing it 
Orangist pressure upon them, but it was only a tomporwj: 
reprieve. 

The trouble between tho “ Patriots ** and the Orangkli' 
had led to a Prussian invasion of tho United Notliorland' 


TiiE in 1787 in favour of tho Stadtholdor, b# 

BATAVIAN Piohogru and tho hard winter of IISJ 
removed the confederation of tlio Uiiild 
Netherlands and its Stadtholdor from tho annals of Europf. 
The Southern or Austrian Netherlands, whoso bid foi 
liberty had also just preceded tho It'ronoh Itovolution 
were annexed and became departments of Fi’anco, bil 
the Northern Provinces wore allowed to sot up a Bat- 
avian republic, one and indivisible. A constitution 
slowly elaborated and reflected the triumpli of tho Md 
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party in the country, by appearing finally, in 1798, with 
a Directory of five {Staatshevind)^ a Council of sixty, and 
a Council of thirty, and a strictly centralized regime, the 
old provinces making way for eight departments. 

The First Consul, in 1801, increased the number of the 
Directory to twelve, and replaced the bicameral legislature 
by a single body of 36 members, but the batavian 
considerable control he was able to exercise oonstitb- 
over the Batavian republic under the Con- 1708 , I 801 
stitution of 1801 did not satisfy him when 
he became Emperor, so in 1806 the Batavian republic 
received its tliird and last constitution. The ancient 
office of Grand Pensionary was revived to provide 
Napoleon with a native Viceroy in tlie republic, but the 
excellent Schimmelpenninlc could not cope with the 
economic antagonisms of the emperor and the Dutch, 
and Napoleon, only a year later, decided to appoint a 
more reliable puppet by making his brother Louis Idng 
of Holland. The Batavian republic thus ended its single 
decade of existence. But Louis, “unwilling king of an 
unwilling people ”, failed sufficiently to prostrate the 
interests of the Dutch or to efface his own already negative 


personality before the inexorable demands 
of Napoleonic policy, and he went the way kingdom op 
of Sohimmelpennink in 1810. The Northern igjg^jgib 
Netherlands now joined their Southern 
neighbours as departments of the French Empire, and 
the riddle of the Scheldt was thus solved by making it 
a French river. And so it remained until the Empire fell. 
Few of his dependencies received loss consideration from 
Napoleon than the Netherlands, and unlike Italy they 


had never known him as a liberator. 


The man of destiny, who took command in 1796 of the 


army of Italy at the age of twenty-seven, had very soon 
committed the Directory to the paternity of a series of 
republics which brought to the peninsula from Alps to 
toe, always excepting Venice, the new rigime of liberty. 
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equality and resistance to oppression. To ITreiioh policj 
ITA 1 .Y l?renoh ideas the Alps, liho the Pyroiux« 

BEooMEs a century before, had for the moment coflsei 

became five politioal ex- 
pressions {or six if the tiny state of Luc{:j! 
be included) of the France of 1796, as General Bonapark 
understood it. 

The Second Coalition played havoo with NapoloonV 
Italian republics, and before the end of 1799 all oxce])< 
the Ligurian had been overwhelmed, while oven tlicit] 
Mass6na was on the defensive in Genoa. Bonaparte's 
second conquest of Italy, this time as master instead 
of as servant of France, resulted in the saving of Uk 
L igurian and the revival of the Cisalpine republic, buJ' 
Naples remained as a Bourbon kingdom. The CispaclaaE 
republic did not reappear and Piedmont was annexed k 
France and divided into departments. The groat clvcas 
of a united Italy, a federation of free republics under tlj 
disinterested proteotion of France, had been shalcoii lij' 
the handing over of Venice to Austria in 1797 ; now i:j 
was shattered completely and was to remain shattered 
for over half a centuiy. Napoleon Bonaparte, for all lu 
Italian blood, showed himself to Italy as but aiiolli« 
Charles VIII. Once again Ad ognuno puzza queatc- 
barbaro dominio 


The second departure from the republican trend « 
Italy came in 1801 when the Grand Duchy of Tiiscnm; 
jTAiiv’a became, not the Etrurian republic but IN 


REPUBLIOB 

XjquiDATBD 


kingdom, of Etruria (to provide a throne fw. 
the hereditary prince of Parma, whoso ow 


territory had been annexed by Prance). The kingdom d; 


Etruria was itself annexed in 1808. 


The Cisalpine republic, most substantial of all U* 
Italian satellites of France, was not allowed to rctdi 
much longer its free institutions under the oonsbitutioo' 
of 1797. In 1802 the First Consul changed it into (fe 
subservient Italian republic, giving it a new oonstitutioc 
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wliioli, though retaining an elected legislature, enabled 
him, as President of the new republic, to control it 
(acting through a native vice-president on the spot) as 
effectively as he was in control of Prance herself. This 
fresh constitution was as autocratic in tendency as was 
the French after the Sdnatus-consultes of 1802. At the 
same time the Lucoan and Ligurian republics became 
similarly subservient. 

It was only to bo expected that, when the Pronoli 
empire was set up in 1804, the Italian republic should 
become the kingdom of Italy, with Napoleon 

. ^ DONAPABTIST 

as sovereign and his stepson Eugene Beau- kingdom of 
harnais as viceroy, while Pi’ance herself was 
brought into direct contiguity with the new lungdom by 
the annexation of the Ligurian republic in the following 
year. This violation of the natural frontier of the Alps 
was to load only to wider annexations, of the kingdom of 
Etruria, of Borne and the Patrimony of St. Peter (both 
to the French Empire) and of the Papal provinces (to the 
kingdom of Italy). Meanwhile the Tliird Coalition lost 
the mainland of the lungdom of Naples to Napoleon, who 
put his brother Joseph on the throne there in 1806, 
replacing him in 1808 by Joachim Murat, a brother-in- 
law, when Joseph was called to succeed yet another 
Bourbon in Spain, One of Joseph’s last acts as king of 
Naples was to give a constitution to the country, wlnoh 
Napoleon himself guaranteed on Juno 20, 

1808, and which remamed nominally in force kingdom of 
until the end ofthe reign of Murat. Modelled 
in the main on the imperial constitution, it contained 
a full measure of Bonapartist hocus-pocus. A farcical 
"National Parliament” consisted of five classes of 
members — ecclesiastics, nobles and scholars, who were 
life-members, and substantial properby-ownem and mer- 
chants, who were chosen by their follows afresh for each 
parliament. This body was required to meet at least 
once every three years ; its proceedings were secret, and 
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roDorts were not permitted to bo printod ; it was 
luowed to diaouas certain spooiliod i-oservod subjcAj 
Murafa tendency to disregard tins oonstitution 
hardly be regarded as an oiiBlaugUt upon popnlaj 

*°^rfite repnblio was sot up by JiVanoo on Gormitj 
territory The left bank of tho Xthino wan oonquore(l| 
annexed and divided into doparfcmonfcs of France by 171^,! 
but it was not until tlie Consulato tlmb any govornmcnWl 
remedy short of outright annexation was judged oxpcdienl^ 
for any part of Germany that foil within tlio Jl’ronoh spiicit; 

of influence. Tlion, in 1803, through ^ 
a^kation tho First Co&^ 

sul, by extensive modiatixahioufl, givingnoMljl 
oEBMAiry a,U the free towns and ooolosiaatioal statesi!- 
well as the remaining Icnightly enclaves to the more in', 
portant princes and rulers, reduced the number of sovfr: 
reignties east of the Rhine to a more managoablo numter. 
By 1800 his management began to produce dividoiuit; 
For Germany the year wliioli saw tlio extinction of tluj 
Holy Roman Empire and tho foundation of tho Confodon 
tion of the Rhine is one of tlio groat dividing linos in k 
history. 

Germany at the end of tlio oightoonth century n 
seething with intelleotual enlightonmoiit, but barren li 

poLwioAi. rogenoration ; k 

iMPOTENOB culture was tliab of tho Polia and flouiisM 


POLtTIOAI. 

I&IPOTSNOB 


OP oEflMAKY Kleinstaal and tho froo city ; Frcdoritl 

the Great had despised as intollootually barbarian lb 
well-drilled Prussia of his father’s moulding over whicli b 
ruled; Austria and tho Empire, despite Maria Tliowi 
and Joseph II, resisted tho Aujkldrmu/ with an inipem^ 
ability unrivalled in Germany. Suoli was tho region iip« 
which burst all the disruptive force of bho Ifronoh Rovolu 
tion and all the eruptive vigour of Nai^oloon Bonapai’to, 1 
people so unmindful of tlie ohaos of its i)olitioal instil? 
tions could resist neither of thoso. 
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Napoleon once declared that if the Holy Roman 
Empire had not existed it would have been necessary to 
create it, but when in 1806 he found it an obstacle to his 
schemes, he brushed it contemptuously koman 
aside. It exjhred without protest, nor can B^rpiRB 
history lament its passing. Austria liad by 
then discovered its hollowness even as a dynastic tool, and 
theDiet at Ratisbon, which could attract the representatives 
of only fourteen princes out of a hundred, and of four free 
towns out of fifty-one in 1778, rightly deserved Napoleon’s 
scorn as nothing more than a miserable monkey-liouse. 

Napoleon’s system in Germany spread not only liis own 
power, but the social and political ideas of the French 
Revolution far beyond the Rhino. His policy for Germany 
was dictated by no other considerations than Bonapartist 
reasons of state ; his drive through Germany’s constitu- 
tional maze was based upon dynastioism and adminis- 
trative expediency ; yet he brought a simplification to 
Germany’s problems such as could not napoleon’s 
conceivably at that period have been siMrunoA- 
achieved from within. Broadly, liia policy aisnMANY’a 
was to isolate Austria, to render Prussia 
permanently impotent and pliable, to make treaties with 
the smaller princes and to build up the secondary states 
into a barrier, a third Germany, to insulate the two leading 
powers. Advised by Talleyrand, he met the problem 
of northern and southern Germany in different ways. 
Prussia and Austria having both been driven back far 
from the Rhine, the north was carved into new Bona- 
partist states, while the south was left to its native houses, 
provided that they became the creatures of French policy. 

Once he had decided to impose political reorganization 
upon Germany, Napoleon at first wavered from plan to 
plan. Then, with characteristic and lightning rapidity he 
completed his plans, and, having made adequate military 
preparation east of the Rhine, gave the astonished 
German envoys at Paris twenty-four hours in which to 
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accept the treaty of the Confodoratioii of tho Rhine, ort,' 
risk mediatization for tlie states they roprosonted as ft 
price of refusal. Fifteen states immecliatoly adhered toft 

new arrangement. , , , j o. . j 

As a piece of olear-hoaclod stateoraft the oonatitu^ 
of the Confederation of tho Rhino cannot but comnW 
admiration, doapito the oharaotoriatio t; 

THE sincerity of its provisions . ^ * ]:t was dictated’ 
KHiNB a£^yg Treitsohko, by a hliorougli knowlcdf 
of the German estate of prinoos,” I’ho fifteen princes, k 
joining the new Confederation, severed thomBoIvesforevE' 
from the Holy Roman Empire {artiolo 1); a hollow dfe 

of two colleges was devised to moot at [Hi'ankfurt amM« 
(article 9) and to prepare a fundainontal fitabuto for Ik 
Confederation (artiolo 11), whioh of ooiu'se (for thiswajj 
Bonapartist constitution) it never did ; tho princes U 
all to contribute fixed contingents of troops to any watt 
whioh France or the Confederation wafi involved (arlick 
36-38) ; each member of tho Confodoration roooivod plunfe 
in the shape of mediatized lands (ai'tiolo.s 17-26), andj 
thorough simpliftoation of boundarioa and of territeii 
within the frontiers of tho Confodoration was oarriedts 
(articles 13-18). Hero Napoloon builclod bettor thanli 
either knew or oared. Those I’oavrangQinonts wore caim 
out merely to increase his hold upon wostorn mid cento 
Germany, bub for Germany horsolf tlioy wore later I 
prove an untold blessing. “ By these masterly pn 
visions”, claims Fisher, “ tho political map of GormdF 
was simplified, and more was done for tho oaiwo of gw 
government in the valleys of tho Danube, tho Nookaraa 
the Main than had boon offootod by al 1 tho polioios of Ik 
eighteenth century.” The patchwork maj) of bliod 
Germany, with its enclaves and its sovoroign torritow 
often but a few miles square, was an eyesore bo an ord«t 
mind such as was Napoleon’s, and ho ro-drow it wilt 
thoroughness before whioh even the pi.'inoipIo of logitiwB 
was to stand powerless. 
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By framing (in every sense) this Confederation, making 
himself its offioial “ protector ” {article 12) and its prince 
primate his nominee, Napoleon completed a process he 
had begun at Lun6ville in 1801, a process of decimation, 
rationalization and Gallioization of the remaining inde- 
pendent states of western Germany. Austerlitz and Jena 
placed both Austria and Prussia beyond efEective protest, 
and made possible also a rapid growth of 
the Confederation of the Rhine (as provided op the oon- 
for in article 39) not only to north Germany, 
but to the Elbe, the Odor and the Vistula, in the years 
succeeding 1806. In 1807 Saxony, Oldenburg and Meck- 
lenberg were included ; in 1808 the Bonapartist kingdom 
of Westphalia (which had been presented with Jerome 
Bonaparte and a stock constitution in 1807) was added ; 
in 1809 the Grand Duchy of Warsaw, to the chagrin of 
Poland’s patriots, was made to adhere. It was not be- 
yond Napoleon’s imagination to have stretched the 
Confederation of the Rhine to the Neva had the fortunes 
of 1812 been different. Then indeed might his " grand 
systeme fdd^ratif europden ” have truly existed. 

The era of Napoleon changed the forces and destinies 
of Germany in many ways. However much of his work 
was undone at Vienna, there was much that nothing 


could undo, ITe had brought to political life a people over 
which generations of its own patriots had despaired ; he 
had galvanized Prussia, out away the dead 

® ^ 1 X • OBRMAWy NO 

weight of the imperial crown from Austria, lonobiv a 
sent the efficienoy of French administration 
into the whole of western Germany, and 
simplified her state system to an extent almost unbeliev- 
able. After Napoleon had finished witli her, Germany 
may not already have been a nation, but she had become 
much more than a geographical expression. 

Poland had far more to hope for from Napoleon, but far 
less to thank him for than had Germany. On October 10, 
1796, just five days after the whiff of grapeshot of 13 
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Vend^iniairo from wliioh NapoIoon^H groafc foi'liuuos dst[ 
the once great state of Poland had ooiuo to her 

misfortuno. The name " Poland ” livcfla; 
only aa a tlicoi'otioal oxproHHion, and formaJ 
years was by ngrooinmifc novor used in t| 
state papers of Prussia, Austria and JtuHsia. Napo!e«- 
who miglit with impunity have dono soinothing for 
Poles in the treaties of 1797 and IHO 1, and who did ooUuft: 
toy with the idea of roviving tho kingdom of Polandi 
ia07, found reasons for hooping tliafc namo olT tho inapd^ 
Europe, but under anotlior namo, tho Grand BuohyV 
Warsaw, he did givo soparato though short and dopondoi 
political existence to what Imd onco boon part of It 
ancient Polish state. 

Long before tho partitions of tho oightoonth contm- 
the political institutions of Poland had diverged aofc 
THE ANOIENT from tlioir promising bogiimings Uwt tk 

oSotion 1’,°°“'° Angonn stnblos of poiitW 
_ _ fclioorists and fciio sbanding bulib of praolio!^ 
poWioians of all oonntrios. a'lio oolobratod Ubm^ 
nat would liavo boon thoughb impraotioablo liiuli 
never existed and that made “ ovory individnal of Ik 
nobihty and gentry . . , Estate of tho Kingdom’, 
Moused alike the scorn of Voltairo. tho roformiiig mill 
Rousseau and the warning finger of Aloximdor Ilnraillin 
theP^r v, •'I'® fttoo of Europe, drogjin; 

the Polish state and monaroiiy with it. ! 

stitaHlT"^ attempts made to reform tlio Polish m 
“Shtoonth century wore all deforf 

pLeX 1 of J-’olaod's i««i,: 

g ours, But tho institutional ravoMui 
Sm™™ *0 ^0” Yoara- Biot in 1788-| 

01 1791 a revolution no loss intoroatiiig at tlio oiitt 

months later started in Ifranco a fei 

came too late to slvVpnr^ f -'f of history- 

ggressors. The momorablo constitution" of*'- 
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third of May, 1791, in which the revolution against 
the ancien rdgime in Poland culminated, was never put 
into operation. “ The new constitution ” wrote Edmund 
Burke, in December, 1791 — after praising its theoretical 
excellence — “ only serves to supply that restless people 
with new means, at least new modes, of cherishing their 
turbulent disposition.” It would have replaced the weak 
elective monarchy and the liberum veto by a stronger 
hereditary monarchy. The privileges of the nobility and 
gentry would not liave been abolished, but the burgesses 
would have received certain rights and the peasants would 
have been protected and gradually freed from serfdom. 
The Idng would, in the exercise of his executive power, 
have been advised by a cabinet responsible to the legis- 
lature, which would have remained bicameral, but on a 
reformed basis. The danger of renewed constitutional 
stultification would have been met by the calling of a 
fresh constituent diet every twenty-five years. 

This constitution, framed at the same time as the 
French Constitution of 1791, was little influenced by con- 
temporary events in France. It owed much to Montes- 
quieu, and his exposd of the British constitution ; it was 
a product of the Aufkldrung, not of the years of revolution. 
With all its faults it gave to the Poles during the century 
and a quarter of tlieir bondage a tradition of constitutional 
and enlightened government, a symbol of what might have 
been and of what might be again. 

Napoleon, with the full approval of that romantic 
realist Alexander I of Russia, created the Grand Dxichy of 
Warsaw in 1807 for his ally the King of Saxony (whose 
dynasty was to have been given the new hereditary 
crown of Poland following the death of King Stanislaus, 
under the constitution of 1791). Ho initi- oband 
ated a constitutional rdgime on the model of dvohy of 
his own imperial system in France, and made 
the Grand Duchy a member of the Confederation of the 
Rhine. Representative institutions were provided, but 
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ali the characteristic Bonapartiat bara to popular oontio) 
were also present — legislative bodies unable to !\pitUfe 
or to discuss except in aeotional committees ; a eonaU 
appointed by the king and with life tenure ; a lower house 
elected by special classes of substantial citizens only; 
strict administrative centralization under appointed 
prefects, sub-prefects and mayors. The “ Liberty ” that 
Napoleon in the final section of the constitution of 1801 
(article 89) declared he was giving to the Poles was handed 
out in very small parcels, with many strings attached, 
but though the function of this constitution, as of so 
many others, was “merely to give the appearance of a 
national sanction to Napoleon^s constant demands fw 
recruits and subsidies ”, it also brought to the Grand 
Buohy (which included the bulk of Prussian Poland 
together with Ci’acow and Eastern Galicia after 1809) Iht 
equalitarian legal system of the Erenoh Revolution h 
which Napoleon continued to adhere. This meant not onlj 
religious toleration and the abolition of serfdom, but alsa 
as a permanent boon, the blessings of the Code Napolh 
(adopted in accordance with article 69 of the constitution) 
The constitution of the Grand Duchy of Waraav 
remained in force under five years, and the retreat froit 
Moscow, which blotted it out, also propaw 
KTKQDOii or the way for Alexander’s “ Congi'ess long 
dom ” of Poland to be brought forth will 
much labour by the Congress of Vienna in 1816. Tli 
Constitution of November 1816 fulfilled Alexander’ 
promise to the Powers of “ a representation and nation* 
institutions ” for Poland, bub though it was on paper- 
great advance (when compared with Napoleon’s devicK 
in the direction of representative self-government on 
national basis, only the Polish nobility and gentry lii 
any part in government, and the control of Russia ovf 
the policy of the kingdom was safeguarded by tb 
appointment of a viceroy and a commander-in-ohiof < 
the Polish army by Alexander himself. 
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Disliked with -uiiusual unanimity, but for most varying 
reasons, by the Poles, the Russians, the Emperor Alex- 
ander and the Vienna Powers, this constitution may bo 
said never to have been given a chance by any of them to 
show how bad or how good it really was. It barely sur- 
vived Alexander himself, only to be swept aside by his 
successor — as Castlereagh had foretold — in favour of 
an “ Organic Statute ” which, while it preserved certain 
distinguishing rights for the Poles, incorporated the 
kingdom as an integral part of the Russian Empire and 
replaced the elected Diet by an aijpointed council of 
state. In 1847 the Organic Statute disappeared too, 
and the Congress kingdom lost its identity and all its 
remaining rights, to become the Russian province of 
Poland. 

The story of Bonaparbist constitutionalism was very 
much the same everywhere. Republics one and indivisible 
on the model of 1796 were succeeded by obneval 
republics dependent and variable on blie pattebn or 
model of 1799, and these in their turn gave oonstitu- 
plaoe to monarchies consanguinous and tionalism 
subservient on the model of 1802-4. Joseph Bonaparte 
became king in Naples and then in Spain, Louis in Holland, 
Jerome in Westphalia, Joachim Murat in Naples, Eugene 
Beauharnais viceroy in the kingdom of Italy, and then, 
as the supply of dependable relatives began to run out, 
the faithful king of Saxony was made Grand Dulce of 
Warsaw. Only Switzerland survived at the second status 
into Napoleon’s third stage of development. Every- 
where the shadow of representative government and 
popular sovereignty was conceded and their substance 
denied. Whatever the local variation on the theme of 
the constitution of the year VIII, whatever permutations 
and combinations of the institutions of the Consulate 
and Empire were indulged in, the result was always the 
same — constitutional absolutism. Nor did this involve 
a contradiction in terms, for though Napoleon Bonaparte 
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neyer gave or intended anywhoro to give solf-govommcH^ 
he did give equality before the law, and what is iusti.: 
important, it was good law. Heroin indeed, if iiowhef; 

else was he the heir to the revolution. [ 

In all that greater part of Europe which inayk! 
described as Napoleon Bonaparte’s sphere of infliioiiK^ 
only two constitutions introducing a new r^ima m 
put into operation while he was in power in l^mm: 
that were not to a greater or a lesser extent diotate; 
by him, and that did not boar his oharacteristio stamf; 
These were the Spanish and Sioilian constitutional. 
1812. ; 


When he sent his brother Joseph from tiro tlironodi 
Naples to that of Spain in 1808, Napoleon sent with Inn; 
a constitution for Spain of the familiar typo. Josopli u 
to have nine ministers and a council of state, tlioro 
to be a senate appointed for life, and a Ooi'les of tin 
estates tb which were added deputies from the coloiik' 
Freedom of the press, tho abolition of torture and tin 
Inquisition, aswell as of feudal privilogos, and a now l(^ij 
system, were promised. Tiro national itti' 
B 0 NAPAMI 8 T of tlio Spaniai'ds against tho rule of Josepl' 
TiSS Napoleon was soon to engulf (ht. 

constitution, and tho insurgent Gortts dl 
Cadiz produced its oountor-oonstitutiou of 1812. Bow 
partist constitutionalism in Spain rocoivod tho c^; 
almost before it had entered tho ring. | 

In Sicily it did not even ontor tho ring. Wlion lliij 
Bourbons were driven by Napoleon from Naples fonj 
second time, tlioy woro able to retain Sia|i 
with the aid of a British army of oooupaliot! 
During tho Britisli oooupation, between lii[ 
and 1814, the struggle botwoon the monarchy and tK 
estates of Sicily placed tho British oommandors virtudlj, 
in control of the administration of tho island. Thw 


SICILY 
BEPBLS IT 


reforms, involving the disappearance of the ancienr^i^i 
were comparable in extent to those of Josoidi and Mmp* 
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on the mainland, and the constitution drawn up by the 
estates in 1812 was not without justice called the 
“ British ” constitution. Like the Spanish (which was 
also drawn up in territory under British occupation) it 
ran counter to all the trends of Bonapartist absolutism. 
But it also ran counter to the traditions of Bourbon 
absolutism, and lapsed in 1814 (again lilce the Spanish) 
when the British withdrew. Though promulgated in 
defiance of all that Napoleon stood for, these two con- 
stitutions were, by a strange irony, both brought down 
by his fall. 
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POSTSCRIPT TO BONAPARTISM — THK NAPOLKONIC IDKif 

It was nob until the fovorisli Iiuiulrod dnyH of Napolftnf 
last phase of power that lie produced his (irflfc and o4| 
genuine confltibntion, goimiiio in the sens! 
THE " ACTE it ^id nob b(Uco away by Htoalbh »iij 

additionmbl .J. openly with tl^. 

other, genuine in that it was nob inoroly a mask fortlij 
face of absolutism. •; 

Theic/e additionnd mx Gonsliluliona de V]hvp\xt,^ 
Napoleon insisted on calling it, blioxigh in Kpirib it btobj. 
with them completely, was forood from him by lii; 
pressure of events. Published on April 22, 1816, jii; 
five weeks after his return from Elba, ib was an apii^i 
to the French people, a hid for bhoir Hupporb such flsl| 
had not previously found it nooossary to make. In liSl ■ 
in 1802 and in 1804 the poopio of Ernneo Iiad boon aeWj 
by plebiscite to ratify his consbitubional oliangos, butlli; 
.alternative was chaos. In 1816 tlioy luid boon prosontsj 
during the year since his first abdication ^vibli two (listimti; 
forms of government alternabivo to Ixis own. By bhoScnalj: 
constitution of April 6, 1814, a sovoroign poopio was, 4 
its own free will, sotting up a sbiiobly linriW} 
S^ETiioBs n^onw^ohy, leaving to the king (xmm 
functions only. By tho Consbitufcioull 
Charter of June 4, 1814, an absolubo monarch, voIi»; 
tarily and by the free oxeroiso of his royal authority, 1*1: 
conceding to his subjects tho roalitioB of roprosontetint 
government. Both of those wore advances xxpoii 11*/ 
constitutional absolutism of tho Consulato and ft 
Empire ; both of them united in rooogni'/iing tho Bourlw., 
and not the Bonaparte dynasty as head of blxo Eronoli state' 
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The Charter had swept aside tlie Senate constitution os 
a practically possible form of government for the Bourbon 
restoration. It was, therefore, principally against the 
former that Nai^oleon was forced to make his bid. 
“ Louis XVIII played the Oharte ; Napoleon doubled 
and played the Acte additionnel." But though this time 
he had no aces up his sleeve, he still remained unable to 
play straight. It is significant that while the preamble 
to Louis’ Charter is much more absolutist in its assertions 
than is the body of the constitution in its provisions, 
the preamble to Napoleon’s Acte additionnel is much 
more liberal in its professions than is the rest of the 
document in its concessions. 

It is also significant commentary upon the changed 
status of Napoleon’s power and self-confidence in 1815 
as contrasted with 1799, that whereas in 1799 he had 
taken Sieyes’ constitutional plan and scooped out its body 
and heart, using only the husk to give liberal and popular 
cover to the machinery of absolutism, in 1816 he accepted 
the draft constitution prepared by Benjamin Constant, 
a known and avowed liberal (drawn up, benjamin 
admittedly, with an eye to what the constant’s 
emperor, in his extremity, would be able 
to stomach), virtually without amendment. Even the 
hereditary peerage, to which Napoleon objected strongly, 
remained part of the Acte additionnel. His personal 
stamp is confined to the title (on which he insisted with- 
out deceiving oven himself) and to the preamble (with 
which, oven if ho did not doooivo himself, ho succeeded 
ill deceiving a portion of posterity). 

The preamble argues that over a period of fifteen 
years he had been seeking to perfect constitutional forms 
in accordance with the needs and deshes ^ 

of the people of Eranoe, but that, in pur- FHEAMBEE 
suing his aim of founding a great Eui’opean 
federal system, ho had found it necessary to adjourn the 

establishment of certain internal institutions plus 

o 
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sp6oialeinent destinies lii’otdgor In. liborl;6 dos oitoyom'l 
His aim being now to maintain i)oaoo, lio doaii'od to ni4 
the constitutions of the empii*o oonlbrin " axix vcouxiif 
aux besoins nationaux ”, for wliioii I’oaaon ho was giviJ 
to the representative system " tonto non oxfconsiou”ai| 
submitting his proposals to tho vofco of tlio whole poojiltl 
In the body of the constitution wo find tho ompcuj 
retaining the executive powor without ohook (tlioii^! 
ministers are allowed to ho moinbors of tJio logislatui^ 
they need not be), but sharing tho logislabivo funeiim! 
with the two chambers {artiolo 2). 'l?ho dico arc 

loaded in favour of tlio oinporor in iW 
Ain) legislative sphere booauHo bl\o govomniaji 

alone has tho right to initiate logislatioi^; 
while, though tho two hmisos can site 
amendments, they cannot insist upon thorn (artiolo 21,’ 
and must, if the government rojoots those, simply aoc^ 
or reject a law in tho form originally iiroposod. Tfci; 
power of dissolution (artiolo 21} and tho imlimitod rigb; 
to create new peers (article 3), gives tho govornmatj 
valuable weapons against a recalcitrant logislaturo, whW 
are hardly balanced by such oloiuonts of i)Oi)iilar iwria 
mentary authority as tho olootion of its jjrosiding ofSc# 
by the Chamber of Deputies itself (artiolo 0), tho roqain- 
ment that a new legislature shall assomblo witltin $ii 
months of a dissolution (artiolo 21), tho rosorvation to Ik 
Chamber of Deputies of tho right to i>ro])oso taxes, loan 
and levies of men (article 36) and tho fori>iddiug of meet 
ings of the House of Peers when tho OJmiubor of Doputiii 
is not in session (article 22). 

The franchise is not broadened, and tho system of Ik 
empire is little changed, except for giving si)Ocial roprt 
MiNOB sentation to industrial, inamifaoturing asl 
rHANCHisE commercial iiitorosts bv allowinc tlio * 

AND JUDICIAL -no I- i 1 i ° 

CHANGES parcmental electoral oollogos bo cJioose repw- 
sentatives from lists submitted by oliainlw^ 
of commerce (article 33), Tho indopondonco of tk 
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judicial system is made more real by judicial appoint- 
ments being for life from the moment of nomination 
(article 61), instead of for life subject to a probationary 
period of five years. 

An innovation is the addition of a declaration of the 
rights of citizens (section VI of the Acle), in which equality 
before the law is mentioned first, followed by liberty of 
worship, the inviolability of property, the prohibition of 
a censorship (against which the Senate had protested so 
vigorously in 1814 in its decree deposing Napoleon) and 
the right of petition, while declarations of ^ 
a state of siege are to be confined to oases deolabation 
of invasion and civil commotion and to be 
confirmed by the legislature. Finally it is 
declared that no restoration of the Bourbon dynasty, or 
of the feudal nobility, is possible, and the sales of the 
national domain are stated to be irrevocable. 

The AcH additionnd was accepted overwhelmingly in 
a popular plebiscite, with a million and a half votes in 
its favour and only five thousand against, but the battle of 
Waterloo a few weeks later tipped the balance in favom* 
of the five thousand objectors. Napoleon went to St. 
Helena and the Actc. additionnd never went into operation. 

“ In a hundred days ”, said Metternioh, “ Bonaparte 
undid the work of the foiu'teeu years during which he 
had been in power. He let loose the revolution which 
he had suppressed in France.” But the tentative radical- 
ism of the Acte additionnd can hardly bo said to have 
amounted to this. Indeed, wo see in it Bonaparte the 
would-be legitimist rather than Bonaparte 
the sans-culoite. In it he borrowed much tEoiTimsM 
from Louis XVIII's Charter of 1814 ; in it f!™.. 
he sought to perpetuate the Bonaparte 
succession, and to exclude for ever the Bourbon dynasty 
by identifying it with the ancien regime ; in it he conjured 
up a great European federation with himself, the liberal 
emperor, as king-pin. ' 
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The Acte addilionnd did not serve to prolong the fitsl 
™™ive hut thirty years after Napoleon’s death its memoq 
w“Liot without value in the foundation of an 
additionnd. Louis Napoleon Bonapai-te. nephew m 
Ip-grandson of the greater Napoleon, came to posita 
and power in Prance by ways more deviou 
and less spectacular than did the latter. 
The apprenticeship of the Garhonari had to 
serve for that of Toulon, the fiascos ol 
Boulogne and Strasbourg for the whiff of grapeshot and 
the bridge of Lodi, the " Univei-sity of Ham for tk 
leseatohes of the Egyptian campaign; but they kd, 
nevertheless, aided by an illustrious name and Les lih 
napoleonimnes. to what an acute oontomporary obsetvo 
oahed, with justice, "The 18 Brumaire of Louis Napa 
leon Paying Napoleon I that sincere flattery wlucl 
only perhaps a sub-filial piety could inspire, Loiit 
Napoleon (despite a name which hinted at a compromia 
between two dynasties) was able to imitate the phase 
of the Consulate and the Empire with amazing veri 
similitude. The coup d’etat of 1861 follows closely that 
of Brumaire ; the constitution of 1862 resembles that of 
the year VIII ; the emphe of 1852-60 that of 1804-U; 
the empire of 1860-70 that of 1816. The constitution of 
1870 may be called the Acte additionnel of the Secoad 
Empire, and Sedan was its Waterloo. 

The ciroumstances were, of course, very differoiit. 
Louis Napoleon was freely elected Tresident of the 
Erench Eepublic by direct universal frau* 
sECM^ chis® under the constitution of 1848, on 
EMPIRES December 10, 1848, and bis illegal assump- 
^ tion of extra-constitutional power did not 
come imtil December 2, 1861, three years later. On the 


other hand, the period corresponding to the Consulate 
lasted barely a year, the imperial ranlc being restored on 
December 10, 1862 (the day on which Louis Napoleons 
four-year term of office would have expired, and under 
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the constitution of 1848 howonlcl not Imvo been immedi- 
ately re-eligiblo). Tho “ autlioritnrian ompira ”, imder 
which no concessions were niado in fclio direction of a 
more liberal rdgime, was only maintained by Napoleon III 
until I860, whereas Napoloon 1 had maintained his 
authoritarian om]:)ire until Iris first abdi<jatiou in 1814. 
The decade of the sixties m\v a series of concessions, 
beginning witli tho decree of Novombor 24, 1860 (which 
initiated the return to parliamentary government) and 
culminating in tho restoration of tlio liberty of the press 
and the right of publio meeting (laws of May 11 and 
June 6, 1868). A complete oonstitutional revision, giving 
the initiative in legislation to tiro cliambera os well as to 
the emperor and requiring tho oonsont of both houses 
for the passing of laws {Sdnatus-consuUe fixaiti la con- 
stUution ds VBmpire, May 21. 1870), and now laws on 
local government, allowing tho consedU ydndraux to elect 
their own prosidonts, and tho mayors to bo chosen from 
the members of tho munioipal oouuoils (laws of July 22 
and 23, 1870) followed. Punctuating his major con- 
stitutional changes by plobisoitos, as had his lu’odooossor, 
Napoleon III obtained 7,350,000 votes for his constitution 
of 1870, but over a million and a half woro against it. 
Though this Acte additionnel of tho Second Empire 
received such clear ratification, and though article 1 
stated " Tho constitution rocognizos, confirms and guar- 
antees tho great prinoiples which woro proolaimod in 1789 
and which form the basis of tho publio law of tlio Eronch 
people ”, Nemesis came almost as quickly to this second 
Acl& additionnel as to tho first. On Soptombor 4, 1870, 
the Corps Ugislatif (not tho Senate this time) re-established 
the republic, set up an emergency government of national 
defence, and reminded oitizons of the crisis of 1792. To 
the last the Second Empire was tlio shadow of tho first. 
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The Drindvh of UgiUmsm, brilUanthj conceived by Tall^jrand 
as a device fo^- salving for France the mmmnm vombh in 
-presiige and Urniory from the wreelme of the r^idionan 
Ind Napoleonic era. was accepted by the powers at the Co^rest 
of Vienna, and not only preserved for Frnn^ iU frojUters ^ 
1790 btd also provided a pattern for ihe rebuilding of kwope 


after two decades of war . , . , , e the 

In the sphere of government a logical accepian^ of m 
principle wonld have implied the complete reaioralton of the 
ancien regime, but for many reasons it was not found pr«ctto 
able or eapdieni to adhere ruthlessly to its formula. Inslmd^ a 
compromise was worhed out almost evenjwh^^ 

Papal Slates and Naples, thcnigh the lamp-posts were np- 
rooted, enlightened nde had left ideas in peoples heads a<d 
could not easily be pul out) and this compromise tended to bring 
with it either the existence or the promise of forms of governmenl 
m were ascerlamable in the shape of wriUen c^wMuUons. 
The written constitution conquered most of the world in this era 
of restoration, but it was a constitution conceded revoMble, 
the condescension of a prince to his subjects, not the freely adopted 
instrument of a sovereign people. The representative estat^ of 
the ancien rdgime, resting upon tradition and emsUm, tended to 
disappear, and legislative bodies, elected on a mmern basts end 
possessing strictly limited powers, to take their place. '1 he 
reserved all sovereig 7 ity to himself, but the great revolution had 
also been a great warning, legilimisl constiiuli^lim was iiol 
liberal but it was at least, in most cases, genuine. Monarchy, 
though technically not yet limited, recognized boundaries bc^nd 
which it was wise not normally to step. Above alU ihoitgh we 
liberty at which the revolution had aimed was ignored, the 
equality it had brought and Napoleon had maintained, was only 
half-heartedly assailed. 
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LECITIMISM IN THEORY AND PRACTICJE 


[jBGlTiMiSM was seized upon, though perhaps not originally 
3 onceived as suoli, to serve as an anti-revolutionary bul- 
ivark. As worked out in the various states 
Df Europe — for it was not found possible BBvoi.uajioN- 
ijo extend it to the New World, while in the dulwauk 
3olonial sphere it was conveniently ignored — it rarely 
iuij)lied a complete negation of all that the revolution 
liad stood for. The rights of man were not recognized, 


nor was the principle of nationality, but the rule of the 
majorit}'^ tended to be accepted as the alternative to 
absolute rule. The principle of unanimity in the state, 
to which the x^eople as a whole are permitted to subscribe 
bub which they are not allowed to question, had been 
given rudimentary expression in an experimental way by 
Napoleon, but not for another century was machinery to 
be devised that would make this principle (tliough in the 
sphere of religion it had once been the rule) a practicable 
alternative to the absolutism of one or the rule of the 
majority. The stigma of its association with Napoleon 
perhaps explains the long quiescence of this powerful 
answer bo the doctrinaire’s prayer. 

Legitimism, on its constitutional side, was thus a stop 
forward from despotism, oven from benevolent despotism, 
in the direction of liberal institutions, and ^ 
as such it was supported by many who had ward prom 
subscribed to the ideals of the revolution. 

Both the Romantics in literature and the Idealists in 
philosophy, for varying reasons, climbed on the legitimist 
band-wagon, not always to porch there very securely. 
But legitimism from the first aroused the opposition not 
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only of the Bonapaxtiats liut o£ all those who remained^ 
advocates of the sovereignty of the people, and to di<sfi 
■were added all whose national aspirations hod not bcti 
Batished, whether they cared for popular sovoroignh 

3?or Talleyrand, who originated the pnnoiplo, Icgiti 
miam was expediency, a device to save Fi'anco from i 
feared dismemberment and to keep for her tho natuB 
frontiers of the Rhine, the Alps and the Pyrenees. 11 
succeeded in converting the Tsm' of all tho Bussms ti 
his principle at Paris in 1814, and all but succeeded n 
aeoui'ing the natural frontiers at Vienna, Bor Alexander 1 
who popularized the principle after his oonvorsion, it w» 
yet another ideal in following which he could ooiitmii 
to adhere to both liberalism and autoorac 
at once. His belief in “ free institution 
though not such as are forced from focbl 
ness, nor contracts ordered by popul 
leaders from thek sovereigns, nor constitutions _pinib 
in difficult oiroumatancea to tide over a oiisia s 
both the oondeseension and the conservatism of logltim 
oonatitutionaliam, and initiated a tradition well upMd. 
third of a century later by Brederiok WiUiam IV 
Prussia, who, in 1849. ‘‘ would not pick a crown out . 
tho cutter For Metternich. who systematixcd ti 
prinoiple. legitimism stood for stability, and provid 
fnsm'anoo against the twm evils of revolution and ropu 
licaniam. It was he who relentlessly appUecl tho prinoi] 
through thirty years of European development, and w 
indissolubly associated it in the eyes of liberals w 

Legitimism in practice is seen at work first of all^ 
tho Vienna treaties, of which one of the two niosfc si^w- 
cant legitimist constitutional documents, tho Ocrnis 
Bundesakte, formed part, but of which tlio otlior, tt 
Bk-enoh Charte, did not. At times legitimism was luh 
preted as the negation, not only of the revolution and i 
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republic, but of any sort of constitutional rule, as in the 
Spain of the restored Bourbons, At other times, as in 
the Congress kingdom of Poland, it was 
regarded as implying a written constitution m tub 
of a type so advanced for those reactionary 
days that it was actually called “liberal”. 

In Italy legitimism took an extreme reactionary form 
(notably in Naples and the Papal States) and no con- 
stitutions were granted ; but in the Netherlands, where 
another Congress kingdom was set up under the ex- 
Staatholder, and the principle of legitimism was flouted 
(as it was in Poland) in the territorial settlement, a 
legitimist constitution emerged from an illegitimist act. 
In Germany the reception of legitimism was mixed ; for 
Germany as a whole the confederate Bimdesakte, in its 
thirteenth article, promised constitutions witli assemblies 
of estates in the member states ; a few only of the rulers 
of these states interpreted the article broadly and granted 
constitutions proper, but the majority, including Austria 
and Prussia, ignored it, as they ignored the constitutional 
aspect of the legitimist movement altogether. Legitimist 
constitutionalism thus represents only one side of legitim- 
ism as a whole. 

Those of the restored or reassured monarohs of the era 
of 1816 who decided to give to their countries, out of 
their infinite goodness, written constitutions, 
had no ready-made models which they could oonstito- 
adapt to their local needs, and rarely any 
domestic tradition of constitutional government. Con- 
stitutions of the Bonapartisb stamp were iiatxxrally looked 
on with disfavour, while anything associated with the 
French Revolution, including the monarchical constitu- 
tion of 1791, were of course anathema. The example of 
the United States of America was not yet taken seriously 
or understood adequately in Europe, and Britain, who had 
developed a constitutional monarchy of imposing appear- 
ance and achievement, had not reduced her governmental 
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, „ tn a compact constitutional code. Europe mi^ 
to astecl to Yonerate, tat could hardly bo expected t, 
what it was unable to comprehend. 

I 'Ycrttote, in a yaguo way. the Brtash system « 

7 ™ the principal influence in the making of tli 
Litimist conatitutions. The cloud wMd^ 
iHc cm™ jiad hung OTor Britain for a wliile after Ik 
MODEt j^niei’ican Revolution was dispelled lonj 

before 1816. Britain's prowess, not to mention to 
subsidies, dui'ing the leng wars against Napoleon, U 
raised her prestige high again. Her constitution appanl^ 
to Eumpe to haye preserved lier in some metaphysid 
way from the onslaughts of revolutionary moyemenM 
well as from the insanity of her king and the inamlyd 
her royal family. Her king was most emphatically M 
the state, especially after 1811, yet the state prospecd 
and Parliament continued to debate resoimdmgly a j 
hwly hofore all the world in the pages of Mr. Cobbetl 
and Ml'. Hansard. The growing demand for a moB 
representative legislative system did not yet obtnidi 
enongh to shake the oomplneonoy of Europe with re^ii 
to the British constitution. Certainly it would haRi 
been copied extensively in 1815 if only its outlines 


been clearer. , .a > r, 

As it was. it was better understood then than it hmlj 

previously been. The younger Pitt had given it sointj 
much-needed definition, and a now generation of c»| 
tinental commentators now began to wrestle with it, 
mysteries. Benjamin Constant, principal author of 
Acle additionnel an important figure in politia;i 
thought under the ITrencIi Restoration, had examined itC; 
his Gours de droit constituiionnel in 1814. Montesquieu!^ 
simplification of the British constitution was f'y *’**7 
suspect, and the division of functions began to bo pointe/ 
to as the key, instead of the separation of powers. 
lierself might have a roi faindant (that was a matte, 
of taste), but she had a ruling oligarchy that kept 



jn. vni 


97 


Legitimism in Theory and Practice 


jffective power luidivided in its hands, and strong govem- 
aient combined with the preservation of tlie liberty of the 
mbject (though under Pitt this happy combination had 
for a while receded into the background) appeared to 
liave been secured. Legitimist monarohs who were con- 
stitutionally inclined could not but turn their eyes across 
the Channel. Louis XVIII had lived for 
many years in England, and his Charter set titrouoh 


the pace on the continent. For political as 

^ n f 1 OnA31|.*PB1 

n^ell as for constitutional reasons the new 


form of government in Fi’ance, with its British affinities, 
found favour across the Rhine. “ The German middle 


states sought, against the absolute Eastern powers, con- 
nection with the liberal Western powers, and decided there 
was no better way of giving expression to this tendency 
tlian by the adoption of constitutionalism.*’ The Gharte 
was received rather in the way the Codes had been received 
in these same states in the days of the Confederation of 
the Rhine, in Bavaria, Baden, Hessen and Wiirttemberg, 
and but for the discouragement ofilered by the Vienna final 
act in 1820, other states might have quickly followed suit. 

Had interest in a remote part of Eui‘oi)e, in a state 
that had long since ceased to shako the world, been 
greater, or had tlie generation of 1816 possessed its 
Pfilitz or' its Rotteck and Wolokor to make its political 


institutions more accessible to foreigners, ^ possidle 
the legitimist rulers might also have turned model m 
to Sweden for inspiration in their constitu- 
tion-building, for Sweden had, in 1809, received a con- 
stitution which embodied a compromise emerging out of 
the struggle for supremacy, several centuries old, between 
the monarch and the estates represented in the parlia- 
ment, or Riksdag. Qustavus IV, whose rule had been 
autocratic, was deposed in 1809, and the regent accepted 
a fundamental law adopted by the Riksdag. Though 
here were oiroumstances not entirely palatable to legitimist 
monarohs (the subsequent succession bo the throne of 
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Sweden of Bernadotto. one of Napoieon'H mni-Blmls who 
had opportunely changed bkIob. was oven to palatahlo, 
and they swallowed that), they were oircumatanoos not 
very unl&e those whioh had ended the Bovonteonth- 
century constitutional struggle in England, when James II 
had been deposed and Dutch William had aooopted 
Parliament’s interpretation of the oonsbifcution and the 
monarchy. The British constitution had remained largely 
a matter of interpretations, but the Swodiah, after 1800. 
stood clear-cut in a relatively short docitmont. The 
constitution itself {MGgeringsform) was mipidomontcd in 
the same and the following year by several organic laws, 
organizing the legislature {MkscUigsordnung), regulating 
the succession {Succmionsonhiung) and oatahliHliing the 
liberty of the press {TryJcifrihelaJorordning), 

Under the Swedish constitution of 1809, the king, 
though no longer a despot, as between 1772 and 1809, 
was also not a roifaiiiiianl as botwoon 1719 and 1772. It 
was declared that "The king alone shall govern tlio 
kingdom ” (article 1), but it was i>rovidod that ho should 
rule with the advice of his oounoil of state, 
CONSTITUTION partioulai'ly in oonolnding treaties and alli- 
SefS ances (article 12) and in making war and 

noYAL foweh pej^co (article 18). The king was required 
to honour the rights of the subject, sucli as freedom from 
arbitrary arrest, imprisonment, trial or banishment, in- 
violability of the homo and freedom oi‘ religion (artiolo 16). 
The Iring exercised the prorogativo of iiardon, but only 
in consultation with the supremo court and through Im 
council of state (article 2fi), and while ho appointed 
all state offices, this also was to bo done through tho 
council of state (artiolo 28). All his orders needed 
countersignature by a minister, who could refuse his 
signature without incurring any penalty if ho considered 
the action to be unconstitutional (artiolo 38). 'The king 
appointed bishops, as well as mayors and certain othci 
local officials, from a list of throo names submittod to hiiv 
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in tho oaso of viu'iuitiy, wil-liont. ttoimUu'Hijtiiafciiro 
(artloles 29-31) luui (loiild a|)puiiil, aiul diHiiiiHH oinm’H of 
liis ooiirli all will (articla 'IH). 

Tho anoionli pai'lianuMil. of I'otif Ht\pai*a{.o o,sl.aln>H -•(.ho 
nobles, tho olor^ry, tliii ImrijjOHHt'H ami Um land-owning 
fannei’S-- was rotainod in IHOP, arid many 
ofthfi powers it Iiiid iiwt during l lin al)HoInl.m(, 
reaction woro rostorod to it, ami nryHtidllv-.od 
ns fundainontal law. 'I'lio nn(,aton worn l.o 
meet at least oveuy (ivn ynam {artinln <Ml) ; Mio promdonli-H 
of tho burgher and larmor ('Htalna wiu'o to U{\ appoiidiod hy 
tlioking (artiolo f»2), hut Min anninut rigid, of Mio Swodiali 
people to tax tliomsnlvnH was nstahliHlind in giving to tho 
estates tho oxohiHivn pownr to raiHo (axon (ai-Molo 57), 
whilosupplioa worn only to hn mind for purpoHou pmviouHly 
designated (artiolo 05). Nidtlmr lu'w taxal.ion nor (.ho 
compulsory levy of moil, monny or goodn noidd taho piano 
without tho ooiiHont of tho i'hIuI.i'm (artiolo 73), nor was 
tlioking to raiso now loans or nontrant dnlits on holialfof 
tho state without thoir nonsont (arMnlo 7(1). Tho gonoral 
legislative power was Hhiirnd mpially and no oporativoly 
by king and ostatos, I'or laws oonid md. pass without tho 
ooiisont ol both, tho royal voto lining ahsohdro and tho 
estates’ rojootion (inal (artinin H7). Cha-ngoH of tlio 
constitution rocpiirod tho approval of tho Icing and of 
each of tho ostatos dolihnrating soparatnly (arl-iolo Hi), 
iiiuUhis applied to thooMior riindainnntal laws (h'Hignatod 
ill artiolo 35, .li’liial intnrprotation of t ho laws lay not 
with the siijn'orno ooiirt, wliinli noiild gtvo only toinporary 
intorprotation, hut witli tho or nHtti(. 0 H (artiolo 

88), and tho liad also i.lio rigid, to nxaniino 

periodically tho (lUalilliiatioim and ronord of tho nininhors 
jf tho suiiromo oourt anti (.u dnnidti wlu'l-lmr tliny Hhoiild 
sontimio to sorvo (artiolo lOM). l>'iiially, momhors of tho 
sstatos woi'G aouoi'dod parlianinniiiry iiiiitHiiiity and thoir 
Qlfieers wore protootnd (artitiloM II 01 IK), wliiln all tho 
ancient privilogos of Mui (mtatns \vnro dotilarod U) roinain 
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subjeob to no alteration without their om 


““S* ionatttatiot “ "■ ““P’'™"*"® ^“’'“"8 

two violent swinga of the pendulum was an amalg.» 

of old and new ideas, but the result ws 
OT a oonatitutional monaroliy of a defliiitel; 

NEW IDEAS (though not severoly) limited type. Th 
kina was in effective oonteol of the executive arm, aasW 
bv ministers who were his appointees and not respomil 
to the estates, and he possessed an absolute veto ova 
leaislation and constitutional clmngo. On tho other hand, 
the estates possessed very extensive powers in the splm 
of finance, and effeotivoly participated in tho passiiij 
and interpretation of legislation. It was not a sovons. 
parliament, but neither was the king its sovereign l.tgi 
except in a formal sense, while certain rights of the citiie 
were protected against both long and legislature. 

Even had it been better known, perhaps tho Sweilii. 
constitution of 1800 might still hove been ignored l| 
legitimist monarchs elsewhoro; because il 
ionohed by compromise and not a oondesceHdei 

lEaiTiMisTs . because a local and ardiBi: 

system of fom estates was retained when the Mm 
was two houses, one aristocratic and appointed and tii! 
other giving some measure of popular ropreaontatioii 
because, above all, Sweden was no longer a groat povfl 
to be flattered by imitators who sought her favoui-s, 1 b 
alliance, or her way to success. In any case it was igiiord 
In a way, this constitution represents an advance fasliit 
of 1830 rather than of 1816, for the legitimists, who woi^ 
have regarded a Swedish type of monarchy as insufficieutl, 
assertive against the pretensions of legislatures and peoi^ 
in 1816, were only too willing after 1830, if they cod 
thereby save their crowns (and sometimes it was too lat® 
to limit their prerogatives os far os, or even further tliai 
those of the Swedish king. 

The Swedish constitution proved to have dofeote, t 
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they were not defoota of the fuudamonfcal type of those of 
most of the legitimist oonstitiitioiia, and it provided a. 
governmental stability snob as none of tliom gave and 
such as Sweden had never before possessed. RKSlIilFlNT 
Relatively easy to amend, it not^ only out- 
lived all the unamendable legitimist con- isasy to 
stibutions which broke when they would not 
bend, hut it remains to this day the oldest fundamental 
law now in force in Europe. It has survived the gusts of 
1830, 1848, 18 G6, 1902, 1006 and more rooont orisos. It 
has seen the disappearance of the four ancient estates, 
to be replaced by two houses (1800), and then tlio partial 
democratization of the upper liouso and the coinpleto 
democratization of the lower (1804 and 1907), with the 
introduction of a universal franehise, proportional repre- 
sentation and the referendum. It has seen a union (1814) 
and dissolution (1906) of orowna with Norway. It has 
seen the reorganization of the oouuoil of state (1840), the 
appearance of a ministry responsible to the legislature and 
the creation of the office of prime minister (1876). It will 
probably prove capable of absorbing many furthex* changes 
should they be needed. Its original soundness and its 
subsequonb elasticity have oontributod nob a little to the 
ciroLimstaiioes which have enabled Sweden, since 1809, to 
live at peace witli herself, with her neighbours and with, 
the world. The Vasa lived dangerously and died violently 
and they rarely found time to give Sweden good or stable 
government, but out of tho unpromising material of a 
Napoleonio marshal Sweden obtained a dynasty willing to 
accept limited and constitutional monarchy under a com- 
promise constitution, and to submit without persistent op- 
position to a process of democratization within tho frame- 
work of that constitution. Tho constitutional history of 
Europe might have been loss tempestuous during tho 
hundred years after 1809 if llornadotte had bitten, not 
only some of Napoleon’s other marshals, but his oousins 
hy adoption — ^the legitimist moiiarchs of 
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Bereft of dear guidance from Britain, and scorning or 
ignoring a useful model ^ Sweden {Norway toirod her 
^ ^ constitution of 1814 &om the hated iwolu- 

leoitimist tradition, and recognized the sovc- 

CON5TITU* 1 1 ■ 1 

TioNs reignty of the people, so it would not havo 

I^KGENUOUS considered, even had it been bettor 

AsiBiauous known), the legitimist constitutions tended 
to be somewhat ingenuous documents in which monarchy 
who often did not really heliovo in constitutions prosoiitcd 
constitutional monarohics to peoples who often did not 
really believe in monai’ohy, the rulers all the while care- 
fully explaining that nothing was aotaally being conceded, 
or at any rate, that it could all be withdrawn at any time. 
But in the end it was the legitimists themselves who had 


leoitimist 

CONSTITU- 

TIONS 

INGENUOUS 

AND 

ASIBIGUOUS 


to withdraw. 
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LEGITIMISM IN PRANCE 

The Freiioh Cliarte of Juno 4, 1814, was the archetype 
of legitimist constitutions, Under it the oncien regime 
was not completely restored (much as many a returning 
dmigrd would have desired this) but in the 
language of absolutism and autocracy France gives oom- 
was given the substance of constitutional if 
not of limited monarchy. The British con- 
stitutional model, where used, was modified to meet 
the special circumstances and the pretensions of the 
restored Bourbon monarchy. No longer was the trans- 
lation. according to Montesquieu, for the Boiu'bons, who 
are reputed to have forgotten nothing, remembered the 
disastrous experiment of 1791, and had, during theh 
exile, learned (contrary to repute) something regarding 
the actual worldng of the British constitution. Indeed, 
a sojourn in England constituted LehrjaJtre for more than 
one dispossessed ruler or heir during the revolutionary 
and Naxioleonio era. William of Orange was another 
who went to the same school. 

They studied not only British ways but also British 
history, and though the undoubted similarity between the 
course of events after the restoration of the Stuart mon- 
arohy in 1000 and the Bourbon monarchy in 1816 can 
be ascribed less to conscious imitation than to circum- 
stances approximately the same, Louis XVIII was at 
least resolved not to go on his travels 
again. He was the Charles II and his or ifwo^ 
brother, Charles X, was to be the James II OOUPAItEO 
of the Boui'bon restoration. The Bourbon 
restoration was brought about by the collaboration of 
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Gorfca;in leading figures of tlie Bonaparfcist “ interregnum ” 
with the royalist party, hut the rule of the coalition fclial 
effected the restoration was soon replaced by a “ 
terror ” of extreme reaotionaries, and when a less com- 
promising figure than the monarch originally restored 
came to the tlirone, the rdgime wrecked itself by breaking 
the terms on which the restoration had been effected and 
peacefully consummated. The revolution of 1830 can be 
compared with that of 1688. Driven into inaurreotion l>y 
positive arbitrary actions of the long and his miiiistera, 
the opposition was able to force him to forsake the country’, 
whereupon the throne was declared vacant, an invifcatiofl 
issued to a near relative to assume the headship of the 
state, a pact made with this new ruler, and an unoqiii- 
iiEvoi-OTioNa vocally limited monarcliy established. The 
or 1688 ChartQ, as revised in 1830, was recognized as 
AKD 1830 a pact between Idng and people, with neither 
definitely stated as possessing full sovereignty, but with 
the king, by the very nature of his acceptance of tlie 
throne and constitution, very definitely not retaining it 
exclusively. The sovereignty of the people still remained 
unrecognized, but the legitimist position had been mv 
dored untenable. 1830 was the half-way house to 1848. 

After tlie first abdication of Napoleon, the French 
provisional government had recalled the Bourbons, but 
its ** Senate constitution of April 6, 1814, which pro- 
claimed the sovereignty of the people, was naturally un- 
acceptable to these princes, thirsting after twenty yeaia 
of exile for the trappings of absolutism. The very word 
“ constitution ” was rejected by them in favour oi 
“charter", a term with feudal connotations, and moR 
indicative of the condescension with which Louis XVlll 
accorded to his people this written instrument of govom- 
ment. Following more or less closely the guarantees 
offered in- the declaration of St. Oiren of May 2, tins 
Oharte of June 4, 1814 (Issued more than a year befop 
Waterloo, it should be noticed) sits nicely on tlio feiiix 
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that separates the nineteenth century from the eighteenth, 
and gazes steadfastly both ways, at once. Tlie autocratic 
preamble and the seventy-six articles which follow it and 
set ni5 a constitutional rdgime flatly contra- 
diet each other both in spirit and in letter, oontradiots 
“ Our first duty toward our peoi^le was to ™ ^bbamble 
conserve, in their own interest, the rights and prerogatives 
of Our Crown crows the preamble, but articles 1, 2 and 
3 guarantee the equality of all before the law, for purposes 
of taxation and in eligibility for civil and military office ; 
articles 4, 6 and 8 promise liberty of the person, liberty in 
the practice of religion, and liberty of the press ; above 
all, article 9 states, " All kinds of property are inviolable, 
without any exception of that known as national, and the 
law makes no distinction between them Tims, in order 
to enjoy tlie throne of his forefathers, and listening to the 
advice of his less embittered well-wishers, was Louis XVIII 
prepared to whitewash the revolutionary sepulchre, and 
lie added liberty of the person and of the press to what 
Napoleon had considered to be the proper heritage of tlio 
revolution, putting the latter in the bad strategic position 
from wliioh he attempted to extricate himself in the Ade 
additionnel and the Memorial da St. Hdltne. The twelfth 
and last article of Louis’ declaration of rights went further 
than Napoleon could over honestly consent to follow, for 
it abolished oonsoription. “ Conscription ”, said Napoleon, 
“ is the eternal root of a nation, purifying its morality and 
framing all its habits.” Ho did not explain how. 

The executive power was declared to belong to the 
king alone, and he was “ the supreme head of tlie state ” 
(article 14). His ministers were called 
responsible, but they were responsible to 
him rather than to the legislature or the 
people, and they did not need to be membem of the 
legislature, though they were not excluded from it. 

It was stated that the legislative power was exorcised 
collectively by the king, the Chamber of Peers and the 
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Chamber of Deputies, but beside having the riglifc to issue 
regulations and ordinances ” necessary for the execution 
of tlie laws and for the safety of the state " 
{article 14), the king alone possessed the 
power to propose legislation, which was then 
discussed and voted upon, without amendment being 
permitted, first by the peers and then by the doputiw 
(in the case of budget laws the order was reversed). The 
king alone could sanction and promulgate laws. 

The peerage was hereditary, but new peers received 
no privileges other tlian the right to sit in the legislature 


USREDITARY 

fekraoe: 


at the age of twenty-five and to take port 
in its deliberations at the age of thirty. 
All deliberations of the House of Peers 


were secret. 


“ The Chamber of Deputies of the Departments ** was 
dealt with only in outline by the Charter, leaving tlie 
details to be filled in by electoral laws. Deputies were to 
be indirectly elected (tlie electoral colleges being retained 
and the representation of each department remaining the 
same as under the empire) for five years, but one-fifth ol 
the Chamber was to be renewed each year ; to bo eligible 
one had to bo at least forty years old and pay in direct 
annual taxes at least a thousand francs. The franoluK 


could bo given only to those who i)aid at least tlirw 


OHAMBBH OF 


hundred francs in direct annual tax os aik 


DEPUTIES ^016 ut loast thirtv yearn old. Tho tax 

ELECTED ON . 

NARupw paymg qualification was understood to bo i 
EnANOHisH minimum for both voters and deputies, anc 
meant a maxirnmn of 100,000 voters out of a populatioi 
of twenty-five million. It did not extend the fiunohia 


to the leaser bourgeoisie. The object wa^ patently, as ^ 
chamber of deputies had to bo included, to ensure uui 
chambre conservcdrice, and France was not surprised, oi 
the basis of this series of restrictions, to find herself vct; 
soon with une cha-tribre introuvdble. No revolutionary o 
BoiiapDarbist franchise had been so limited as tliia. I 
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prorided too narrow a base for the Charter ever to achieve 
adequate stability. The Bonapartist device of giving 
the vote to all, but of robbing that vote of all weighty 
was abandoned in favour of this more timid course, whioh 
was psychologically far leas sound. 

The judicial system was little clianged. The judges, 
once appointed by the king, were irremovable (a provision 
copied by the AoU additionnel to replace 
Napoleons five probationary years tor ojjauqes 
judges). The Civil Code and other existing 
laws, if not contrary to the Charter, were to remain in 
force until expressly repealed or amended. Existing 
military ranks, honours and pensions were guaranteed 
preservation ; the legion of honour was retained ; the 
old nobility regained and the new nobility of Napoleon 
retained their titles. Privileges were in no coses to 
accompany grants of titles to nobility. Thus, in the 
Charter, honour was served, but unfortunately these 
clauses were to be more honoured in tiio broach than in 
the observance once the Bourbons were again safely in 
the saddle. 

What might have been the reception of a charter such 
as this, if it had been issued by Louis XVI any time 
between 1774 and 1789, is a fascinating speculation, but 
by 1814 it was too much at loggerheads with the time- 
spirit to find easy or enthusiastic reception. The Senate 
constitution whioh had immediately preceded it was far 
more liberal ; the Acte additionnel, having the advantage 
of following it, was able, while copying it extensively, to 
outbid it ill popular appeal ; the project for a constitu- 
tion prepared after Waterloo by the Chamber of Repre- 
sentatives and published on Juno 29, 1816, while falling 
short of the Senate constitution of tlio previous year, 
sought to make of the Charter a more 
palatable instrument by grafting on to it unpalatablb 
certain features of the latter and of the 
Acte additionnel, such as giving the initiative in legislation 



108 Legitimist Constitutions nr* ni 

to the two chambers as well as to the king, instituting 
a universal manhood suffrage, and according s^xscial 
representation to manufacturing and commercial intorosta. 
But the declaration of rights published by this same 
Chamber of Representatives on July 6, 1816, declared 
“All power emanates from the people”, called for ai 
strict separation of powers, and demanded an oath tc 
observe the declaration from any prince before ho could 
ascend the throne of France. Despite the shaking that 
the meteoric return of Napoleon had given him, Louis 
XVIII, when he waddled back in the baggago-Orain of 
the victorious allies, decided against any furtlior con- 
cessions, and the Charter of 1814 was once more put into 
force in its original form. 

Nobody loved it, but the group euphemistically known 
as the constitutionalists gave it their grumbling support, | 
Chateaubriand complaining, among other things, in De h: 
monarchie selon la charts (publislied in 1816) that a king 
who could do no wrong should not possess tlio initiative 
in legislation (though ho objeotod also to tho Chambor’s 
budgetary powers), protesting that the peers sliould not 
deliberate in secret (though he thought they ought to have 
social and economic privileges befitting their rank), and 
pRiEKDiY AND tliat iiiinistors should possess the 

U 2 JPB 1 ENDLY confideiico of the chambers and tako part in 
cRincs debates. While its friends subjootod it to 

ragged criticism such ns this, its enemies on both sUlcs 
treatedit with contempt. The reactionaay ultra-roynlists 
wanted the aneden rdgme unadulterated, and in suoli a 
scheme the legal equality and the guarantee of the 
revolutionary transfer of property could find no j)lacc 
The liberals, whether they regarded themselves as Ilona 
partists (for the legend of Napoleon’s liberalism was alrcad) 
in being) or as republicans, would also have none of it 
wlieii the Senate constitution of 1814, tho Cliamber' 
jiroject of 1815 and even the Acte additionnel, all cam 
nearer to their aspirations. 
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The regime of the Charter, with suoh forooa at work, 
became a triangular struggle between reaotionarios, con- 
stitutionalists and liberals, in the course of . 
which the Charter itself was ultimately torn swwtgqlb, 
to slu’eds. The first oleotion, produoing 
the Ultra-dominated cliambve inirouvable, led to a white 
terror, and Louis, horrified at the possible consequences 
of such a reaction, dissolved this chamber in 1816. The 
constitutionalists, in power until 1820, gave much needed 
steadiness to the legitimist restoration by gaining iFi’auce 
admission to the Concert of Europe (at Aix in 1818) and 
passing electoral, press and judiciary laws in accordance 
with the spirit of the body of the Charter and not of its 
preamble. Returning to power in 1820, tlio Ultras 
(especially after tlie assassination of the Duo do Born) 
embarked once more upoii a course of reaction. Wlion 
the leader of this reaction heoamo king as diaries X 
upon the death of Louis XVIII in 1824, the movement 
was aooelerated. A milliard franos in compensation for 
tlio loss of lands and goods tliat even diaries X dared 
not restore to them, was voted to the ex-dmigi'ds, and the 
reactionary Chamber of Deputies prolonged its own life 
from five to seven years (all memboi's retiring at the same 
time instead of some each year) — the Septennial Aot 
(1824) of the Bourbon restoration i With the elections 
of 1827 came a swing of the pendulum, but after the 
short interlude of a more liberal ministry, the ultra- 
reactionary Polignao ministry defied not only the Chamber 
but the Charter as well, A dissolution only resulted in 
the election of a more liberal Chamber, and 
then the “ four ordinances ” (dissolving tlie obdinanobs 
new Chamber, abolishing the liberty of the 
press, restricting the franchise further by counting only 
taxation on land for qualifying purposes, and fixing new 
elections on the basis of the restricted franohiso) gave the 
final provocation which led to the revolution of 1830. 
Once more the capital took the lead, but Paris did not 
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go so far as to obtain a restoration of the republic. Befoc 
that happened another eighteen years had to pasa. Guide, 
by Guizot, the Chamber declared that the throne wa 
vacant following the violation of the Charter by Charles X 
that the preamble of the Charter was suppresaed “a 
wounding the dignity of the nation, by pm 
SJiTiMisM suming to grant to the French people th 
IN PBANOE rights which they possessed inherently ’ 
that the remainder of the Cliarter sliould be revised, an 
that Prince Louis-Philippe, son of Philippe “ ]5galite 
(and aheady serving as lieutenant governor of the Idngdoi 
follomng the flight of Charles X) should, after havin 
taken the oath to maintain the constitution, becoir 
“ King of the French Thus ended legitimism i 
France. 
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DuRurG t}io course of fcho oightoonl-h (jonbury bho situation 
in Germany had been funclainoiibally oliangod by tho 
gradual omorgenco of Pruasia as a groab power. Baaed on 
the work of tho Groat Blootor and ilfrocloriok AVilliam I, 
the skill and acliioveinonts of .'Prodoriolc tlio Gmat in the 
Seven Years’ war had clearly brouglit iior 
to this status, and with it caino tlio rivalry oir mmsiA 
mtli Austria, tho dualism which was to Auamu 
dominate Germany’s sti’lvingH roi,' national life and con- 
stitutional expression for over a eontnry. 

The intensity of this dualism ov(m before tho end of 
the eigliteentli oentuvy is seen iu ilt^rodoriek’s liicague of 
Princes against Austria iu 1.780, but IProdorick used diplo- 
matio, not constitutional dovioos, against his rival. He 
had no inoro idoa of closbroying the ilEoly Boman Emigre 
than Maria Theresa or Josopli II had of reforming it. It 
remained for tho niiiotoonbh oonbury to soo tho German 
problem as a constitutional probloin. 

The impact of tho Pronoh iltovolution temporarily 
pushed dualism into tho background as Prussia and 
Austria signed tho Declaration of Pillnit'/i together in 
1701, and joined in orusado against the revolution in 
1702 ; but tho dividing line was firmly redrawn between 
1706 and 1805 by tho neutrality of Prussia, while Austria 
remained intermittently nt war with iPranco, and was 
underlined by the creation of a " troisibmo ^ 

AUemagno ” in tho Confodoration of tho " TitoraiftMn^^ 
Ehine, and by the final snapping of tho 
by then almost invisible link of tho Holy Roman Empire 
in 1808. Dualism was again momentarily forgotten in 
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the enthusiasm of the War of Liberation and the Battle 
of the Nations, only to le-emerge as potent as ever as a 
force to be reckoned with at the Congress of Vienna, and 
though Metternich threw a hood over the Janus head of 
Germany, he could only obscure, and not eradicate this 
ugly feature enthely. The creation of one league, hon-- 
ever weak, of all the German states, under fcho leader- 
sliip of Austria was, for him, a sufficient diplomatic; 
success at a time when the 1 ‘evolution, Napoleon and the ' 
liberation had released the forces of nationality in the 
German states. Metternich had to abide Prussia remain- 
ing powerful and. indeed, gaining power at Vienna, but 
he could at least exult at the decimation of the troisifeme 
Allemagne Better a Janus than a Cerberus. 

The treaties of Vienna offered as a solution to tlie 
German problem the constitution of the Bund. A more 
inadequate solution could not have been 
" achieved, and it fettered and dragged back 
all other efforts in the direction of constitu- 
tional reforms for fully tliirty year's. The force of circum- 
stance and the interests of the parties concerned prevented 
the restoration in its complete futility and complexity of 
the old empire (as a literal regard for the principle of 
legitimism would liave required), but os an instrument for 
providing Germany with a central authority to enable 
her states to act in common for various purposes, and to 
give expression to the feeling of a common German 
nationality, the confederation of 1815 was hardly more 
effective. The Bundesahte possessed about all the faults 
that might render a constitution utterly useless, and the 
new B^indestag was the Reichstag of Ratisbon in more 
modern dress, but just as cumbersome and equally 
impracticable. 

A confederation which contains both large and powerful 
and small and insignificant states, tends to err on the side 
of giving the smaller states a voting power out of ail 
lu’oportion to their importance. In the United States of 
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America this dilemma was oompromisocl rather than 
solved, and its horns appear to this day in tho equality 
enjoyed by Nevada for certain constitutional purposes 
with states suoli as New York, California, Miohigan and 
North Carolina. In tho Bundesahte of 1815 
this tendency ran disastrously ainuok, and “bxjitobs- 
ive find the five-sixths of tho population of 
Germany that lived in tho seven largest states being 
allotted a minority of twenty -seven votes in the Bundestag, 
while the remaining one-sixth had forty-two votes. In 
addition to this, all matters of iniporbnnco and anything 
involving modification of tho fundamental law of the 
Bund, were subject to a lihenmi veto, and thus “ a now 
Polish Diet was founded ; a permanent obstacle w£w 
imposed against the legislative development of tlie future 
German United States ; the party of reform was forced 
into the paths of revolution.” 

The ideas and motives , behind this travesty of a con- 


stitution, and tho aims of those who had most to say in 
the makuig of it, suffioiently explain its 
provisions. Some few states and a few insnmD 
Prussian statesmen* did genuinely desire an 
effective Bund, within carefully defined limits, but the 
majority of tho south Gorman sta-tos, jealous for the 
preservation of their partioularism, and Austria, who 
already realized that in a truly offootivo Gorman Bund 
she would find no place she could aecex^t, wore able to 
eii'oumvent this vaguely exirrossod desire for a greater 
measure of unity. Actually, thoro wa.s in tlio Germany 
of 1816 as a whole, neither an urgently enough felt need 
for an effective federation, nor tho political and con- 
stitutional ability to oxjoress and to moot this need. 

^Treitsehke points out that “Tlio jutilcss pressure of 
necessity which had formerly oomx)oUod the individual 
states of North America unwillingly to renounce thmr 
sovereignty, was not operative at this moment when all 
the world hoped for a period of prolonged peace ”4 
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In eleven short sessions this momentous Mndmi% 
sponsored by Metternieh, was framed, then watered doffn 
under pressure from Bavaria to an even less effective 
confederation, as the price of her adhesion. Baden and 
Wurttemberg (as did Rhode Island and I^orth Caroliw 
when the American constitution of 1787 was presented 
for ratification) refused at first to have anything to do 
with the new arrangement, and only signed after Waterloo. 

It solved nothing and created nothing — except dis- 
content and despair and fresh obstacles. Tlie vague: 
thii’teenth article, which implied that each state of tk- 
Bund v'as to establish a constitution with assemblies o(| 
estates, was only in a few cases taken notice of; the' 
problem of the dualism and rivalry of Austria and Prussii 
was left untouched, to become more and more of a Mack- 
frage to be solved only by blood and iron, and less and 
less of a Verfassungsfrage to be dealt with by speechifying 
and majorities. The exaggerated extra-voting power ol 
the petty states drove the greater powers of Gei-many (o 
resort to diplomatic intrigue at the smaller courts, and 
tended to make ah. decisions of the Bundestag merely the 
result of arrangements, deliberations and bargains con- 
cluded outside the assembly ; tho presence of a foreign 
element in tho Bund through the conneolion 
PBOBLEM of Hanover with Britain, Holstein mth 


etoopeLt Denmark, Luxemburg with the NethorlauAs 
and so on, rendered the wide powers of ob- 
struction given to the individual states, and such pro- 
visions as the liberum veto, particularly dangerous to the 
strength of Germany ; finally, the incorporation of the 
Bwulesahe in the treaties of Vienna, mad© foreign inter- 
ference not merely a danger but a legally sanctified 
eventuality, should an attempted reform of the Bund 
violate any of the saored clauses of a treaty guaranteed 


by all the leading powers of Europe. “ The settlement 
of 1815 had made the German problem a Eui’opean 
problem.” 
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The futility of tlio .Bundesakte, wliioli was less important 
for itself than for the hatred and contempt it inspired, 
meant that the docuniGnt as a whole was of little more 
than antiquarian interest, hnt artiolo 13 is 
justly memorable, tlie one moninnont in an 
otherwise undistinguished graveyard, both 
for its implications and for its ambiguity.. 

Its significance lias been overrated, but at least it out- 
weighs tliat of all the other artiolos of the Bundesakle put 
together. It states : “ In alien Bundosstaaten wird eine 
landstandische Verfassung stattfinden 
This does not mean as muoh as if landsldndisck could 


liave been interpreted as moaning reprdsenlativ. To 
impose upon each of the states tho duty of providing 
representative institutions was somotiiing more than 
demanding only “ a constitution with assomblies of 
estates Metternich and Gentz attempted at Carlsbad 


in 1819 to dispel any tendonoy on the part of Gorman 
states toward confusing thoso two terms, by treating 
kndsidndisch as legitimist and reprdsenlativ as revolu- 
tionary, and they assorted that article 13 actually forbade 
the setting up of reprosontativo govornmont. In the 
following yeoi’ they ivi'oto into tlio Vienna final act an 
even more definitely legitimist interpretation of article 
13, for while it was reaflirmod that every 
state must obey artiolo 13, and wliilo tho act and 
resultant constitutions ^vero to bo ijlaood 
under the protection of tho ISundt it was also laid down 
(article 67) that tho whole of tho authority in the state 
must remain in the hands of its head, and that while the 
sovereign could, in his constitution, delegate certain 
functions and allow tho ostatos to co-oporate witli him 
in the execution of certain of his p>owor8, ho could not 
alienate any of these powers. Tho German idea of a 
constitutional dualism of monarch and estates (so stoutly 
defended by the estates of Wurttemborg in the recent 
constitutional conflict of 1816) was thus rejected in 
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favour of the idea, which had found full expression in 
the French Gharte of 1814, that the monarch ™ tie 
fount of aU power. But this article of the ScJUuss-AUt 
reallv only ratified a procedure already adopted, without 
exception hy those German rulers who, up to 1820, had 
eiven to their peoples constitutions with aasoDiblies of 
Lates. Legitimist constitutionalism had been received 

before it was prescribed. 

In eighteenth-century Germany the traditional power 
of the various feudal estates was, as in so many other ; 

parts of Europe, in a state of general decay. ; 
The modern constitutional ora had nowhere 
dawned, but the ancient agreements (as, for 
instance, the Pact of Tlibingon of 1606) were 
no longer being honoured by rulers whoso inspiration was 
Versailles or Potsdam or Schonbrunn, and who, whether 
or not they tried to , be enlightened, all wanted to be 
despots. Ancient liberties had been most firmly embedded 
in the duchy of Wurttemberg, but they too had dis- 
appeared about the middle of the century, and their 
partial revival in 1770 was only temporary. The duke 
was raised to the status of king in 1805, and armed ivilh 
his new prestige he was able to abolish the estates ia 
1806 — as relics of feudalism ! The influence of French 
ideas, and membership of the Confederation of the Rhine, 
brought a great deal of modernization to Wttrttemberg, 
but it was introduced by a king as yet unfettered by a 
constitution and no longer embarrassed by estates. 

But constitutional ideas were stirring in Germany. 
The variations upon the constitutional theme produced^ 
by the American and French Etevolutiom 
mSdeba-^ could not leave her entirely immoved: 
TION OF THE constitution of the Confederation of 

RIIINE 

the Rhine, dictated as it was, was never- 
theless a wi'itten fundamental law very different from the 
shadowy organization of the defunct Holy Roman Empiw. 
and, as such, was something entirely new to Germany. 
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rpjie I’eyolutionary typo of oonabitution was, of oourso, 
iiiitiiiiiliable, and the IBonaparfcisb typo was only thought 
'ibout whore the influoiioe of Napoleon was suffloiently 
hypnotic, as in Bavaria (avIio, ontranoecl hy tho prospeots 
of greatness that Napoleon appeared to bo offoring her, 
adopted in 1808, through tlio mediuinsliip of Montgelas, 
ft constitution modelled upon tliat of tho oonsomtution 
kingdom of Westphalia, and equally bogus) ; op bayatoa, 
but men of light and loading in Germany 
were beginning to feel that if only native ideas and 
institutions could bo made to run into constitutional 
moulds, her states would bo bettor equipped for the 
future. “ The Prussian state has no constitution. The 
supreme authority is not divided between tho head of 
tlie state and tho representatives {SlellmrMmi) of tho 
Nation”, wrote Stein in 1806 in tho proooss of analysing 
the defects Avhich had oontributod toward her defeat and 
dMdt. But Prussia, though she led tho movement for 
the liberation of Germany from Napoleon’s domination, 
did not lead tho movement toward constitutionalism. 


Her reforms, though oxtonsivo, wore in tiro old piecemeal 
tradition of bonovolont despotism, carried through by an 
efficient bureauoraoy, the first servant of aggressive 
miniators, tltomaolvos only tho first servants of an 
acquiescent king, who saAV Iiimsolf as tho first servant of 
the state, but not of tho people. Tho roprosontatives of 
the nation remained uiiorgani'/od and unconsultod. 

Spontaneous oonstitiitionalism first blossomed in Gor 
jnany in tho tiny state of Saxo-Woimar-Eisonach, where 
the duke Karl August (to the disgust of ooNsmTUTioN 
Goethe, Avho had assisted in making his op saxb- 
despotism more onliglitenod than any otlior 
iu Germany) promulgated a oonstibution on September 20, 
1809, The exeroiso of power In tho state Avas divided 
between ruler and estates, and certain riglits Avore guar- 
anteed to the subject. There was no question of any 
alienation of sovereignty ; the dulco gave tho constitution, 

I 
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and what the duke had given the duke eould toko away ; 
hut until he chose to do so, here was a regularly organized 
and genuine system of government based upon a compre- 
hensive fundamental law. Ante-dated by three months 
by the Swedish constitution (the text of whioh Karl 
August may or may not have seen, though lie would 
undoubtedly have heard of it) that of Saxe-Woimar was 
to be overshadowed as a model for the states of dormany 
by the iJVench Gharte of 1814. Those wlio copied the 
Gharie might (had they deigned to do so) equally well 
have obtained most of their inspiration nearer home, hut, 
nodding with Goethe, they remained disdainful. No otlwr 
German state (apart from Bavaria with her Boimpartist 
constitution, the satellite kingdom of Westphalia and the 
grand-duchy of Frankfurt) entered upon a constitutional 
before the JBundesahte of 1816 was signed, though 
thcro wci’e a number of false starts. In 
3 tiivr:ng3 of Baden there was drafted in 1810, but never 
' enforced, a constitution (as befitted a leading 
1816 member of the Confederation of the llhine) 

of the Bonaparbist type ; the old estates of Hessen- 
Darmstadt were abolished in 1813, but nothing roplaced 
them ; a draft constitution of a tentative sort, witlr a 
single ohamber legislature, appeared and then rapidly 
disappeared in Hanover in 1814 ; Nassau produced a 
draft in 1814 also, but this was shelved until 1818 ; the 
king of Wiirttemberg, moving with the times, announced 
in January 1816 that he would draft a constitution and 
allow an assembly, partially elected, partially appointed 
by Iiimself, to act as a convention to discuss tins draft; 
but the opposition whioh the supporters in the assoinbly 
of the old Wilrttemherger dualism made to the royal draft- 
caused a deadlock and the postponement of a constitu 
tional regime until 1819 ; finally, in Prussia, tho king 
issued a rescript on May 22, 1816, announcing the ro- 
)rgani 2 ation of the various provincial estates and the 
u'ovision for the election by these estates of delegates 




to meet in a united assembly at Berlin, but Prussia bad 
to wait many more years before this was to happen, and 
even wlien it did there was still no constitutional rdgime 
until after the reyolution of 1848. 

Weimar, then, had a clear start over the rest of the 
members of the Germanic Confederation of 1816, for she 


alone anticipated the demands of article 13 of the Bundes- 
akte, but, not content with this, Karl August revised 
and expanded his constitution in 1816 b^b.^bimak 
( taking advantage of the existence of the ooNsiiTimoN 
3?reneh Charter) and, in 1817, insisted that 
an embarrassed Bundestag at Pranlcfurt should guarantee 
this constitution in its new form against encroachments 
either of the dulte or of tlie people. This was sometJiing 
he most decidedly did not get from the France of 
Louis XVIII, and the Vienna final act of 1820, wliilo 


admitting a guarantee of individual state constitutions to 
ho a duty of the Bund^ provided that the Bund and not 
the individual sovereign concerned should decide the 
terms of tliis guarantee. It was highly improper and by 
no moans playing the game of legitimism for a ruler to 
ask that his people should be protected against bis own 
possible bad faith. Goethe continued to disapprove of 
Karl August’s constitutional practices. 

Until the Carlsbad Decrees and the Vienna ScMuss- 


Aiie cast their blight over these proceedings, the process 
of lionourlng article 13 of the Bundesahte seemed to be 
gathering way in certain of the states of the Confederation, 
especially those in the south and west which had come 
most strongly under the influence of the French Revolution 


and Napoleon. Even Metternioh suggested to his emperor 
in 1817 that Austria should have a Reiclisrat of repre- 


sentatives of the provincial Landtage to meet (with 
appointed officials added) at Vienna, but this, like the 
similar Prussian move (which may have inspired it), 
came to nothing. Achievements in the three other 
leading south German states were more con<uete. Follow- 
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ini the lead of smaller units (Weimai' <md tho free «ifa 
of ftanlrfurt and Bremen, all of whioli published c® 
stitutions in 1816), Bavaria replaced her Bonaparfisi 
constitution of 1808 (wliioli had never really worked) by 
a new one in' 1818, Baden (after much labour, uivol™, 
the drawing up of four suooessive drafts) produced ha 
first constitution in the same yew, xflufe 
Wurttemberg, with a new king on tfe 
throne, was presented with a consbitutioi 

. . V .1 . «• J!;.i i> 


BEBO AKD 
BADEN CON 



1818-1819 'pfiese constitutions, and tliose of certaii 
lesser states promulgated at about tlie same time (Nassas 
in 1818, Lippe in 1819 and Hessen-Darmstadt in 1820 
are out very much to a pattern, and tlie styling is general!; 
that of Paris, June 4, 1814. The king, prince or drkf 
ruling by the grace of God, gives to lus people a con 
stitution ; all authority in the state is vested in its heat 
who wields it in accordance with the constitution ; hi 


person is sacred and inviolable ; he guarantees certai 
rights {usually copied almost verhalim from the Ohart< 
to his people ; he is assisted by ministers who are h 
nominees, generally responsible for governmental ac 
they have countersigned, but not specifically responsib 
to the people or the legislature ; a bicameral assemb' 
collaborates with him in legislation, but it cannot initial 
and only in financial matters is its consent always essentt 
The assembly tends to represent the remains of the o 
feudal society in the upper house and the more prospero 
part of the new hoxirgeoia society in the lower house ; ti 
upper house consists exclusively of persons sitting I 
right of birth or office, together with certain nominees 
the ruler ; the lower house represents various interef 
which usually appoint their own deputies, the inenibt 
actually elected by any process laid down in the co 
stitution usually being very few \ where there is eleoti 
it is usually indirect, and a minimum ago of thirty I 
membership of the lower house is prescribed ; a 



121 


^ Legitimism in Germany 

ssembly is to replace tlie old after a stated number of 
ars and the assembly is to meet at stated intervals. 
Judges are appointed by the ruler and have security of 
tenure, and a uniform system of laws and procedure 
is guaranteed or promised. No spooial provision for 
ftmending the constitution is included ; it is a charts 

octroyde. , 

The principle exception to this general picture of 

legitimist constitutionalism as received by certain of the 
states of Germany up to 1820 is found in 
the Wiirttemberg constitution of 1819 — oon8di.tbd 
issued after and aa a oountorblaat to Carls- 
bad. Although far from conceding the 
sovereignty of the people, although preserving all authority 
for the Idng, although devoid of a true representative 
legislature and of a ministry responsible to the people, it 
does state in its preamble that it is promulgated after 
consultation between the king and the estates and with 
the complete agreement of both, It is presented to the 
country as a joint action. To that extent the royal 
condescension charaotoristic of legitimist constitutions is 
modified. It is true that, unlike the Swedish constitu- 
tions of 1809, the Wiirttomborg constitution of 1819 was 
originally drawn up by the king instead of by the estates, 
but it does represent a transition between 1814 and 1830 
in being more than a more machina cx dco. 

The Carlsbad Decrees and the Vienna final act had 
the eSeot of putting an end to constitution making in 
Germany for a decade ; any constitution 
devised within the framework they pro- constitution 
scribed would have left the liberal elements 
disgruntled ; anything else would Jiave in- 
. curred the censure of Metternioh and his creature the 
Diet at I?rankfurt. The constitutional states, including 
Wiirttemberg, retained their constitutions unimpaired, 
but the others contented themselves with piecemeal 
reforms introduced in the old authoritarian way, some- 
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times with the agreement of the estates (where these | 
continued to exist) but often without this formality. 

This decade of effective repression in Germany scorned 
to spell triumph for the system of Metternioli, hut a 
retrospective view must result in a doubt as to whether 
this was so in the constitutional sphere. The few. 
German states that, hetwoen 1815 and 1820, adopted 
constitutions in accordance with or a little beyond the 
terms of the thirteenth article of the BundesaUe of 1815^| 
took constitutionalism in a mild form, generally along 
the lines {as has been seen) of the French ChartQ of 1815. 

This legitimist constitutionalism appcsti 
INOOOIATION pfovided inoculation against such 

hadioal things as the sovereignty of the people, Si 
REFORMS democratic franchise, a representative uppoi ! 
house, and a ministry responsible to the legislature, foi 
in Wurttemberg, in Bavaria, in Baden and in Hessen- 
Darmstadt, the constitutional structure of 1818-10 re- 
mained in existence, in fundamentals unimpaired, foi 
exactly a century, until all the monaroliical constitutioJU 
of tlie surviving states of Germany disappeared together, 
with the fall of the Hohonzollern Empire. 

The overthrow of legitimism in France in 1830, 
following directly upon the successful conclusion of the 
Greek revolt against the Turks, and immediately follow^ 
by the Belgian Revolution and parliamentary reform in 
Britain, tended to embolden the constitutionalists in 
Germany and to persuade the rulers of a few more states 
that a degree of mild constitutionalism might prove usefu! 
insurance against dangerous unrest. The constitutioni 
promulgated in Hessen-Kassel, Saxony, Brunswick and 
Hanover between 1831 and 1833, could not 
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1831-1833 


but be affected by the fact that tlio model 
Gkarie of 1814 had undergone severe modi- 
fioation after the fall of Charles X. While 


they did not take the revised charter a« their model in 


its stead, they tried to work out a middle lino between 
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tlie two, I’etaining a speoialized franohiso and preserving 
the sovereignty of the prince, in theory unimpaired as 
the ScUuss-AUe had demanded, but according more 
adequate financial control and a more positive part in 
legislation to the assemblies of estates, and giving to the 
judicial system greater guarantees of stability. 

Brunswick saw the most decisive break with the 
legitimist principle, for there the tyranny of the young 
duke led to revolution and his deposition in 
1830. The succession of his brother was an abandoned 


iHegitimist act which Frankfurt and Metter- 
nidi did nothing to prevent or undo, for the 
diilce Charles was so flagrantly incapable, and after the 
immediate restoration of the rights and liberties of tlie 
people and the estates existing before 1823, a constitution 
wiiioli had the approval of the estates was issued in 1832. 

In Hessen- Kassel {Kurhess&n)^ after a temporary 
eclipse of the estates, 1830 saw them summoned once 
again, and 1831 produced a constitution 
which broke more decisively with the kassul’s 
legitimist type than did that of Wurbtem- 
berg, and which Metternioh tried to prevent 
the Fi’ankfurt Diet from recognizing. It provided a 
legislatui'o of a single chamber only, and gave to this 
body not only the right to grant taxes but also the initia- 
tive in general legislation. 

Saxony also became a constitutional state os a result 
of the unrest of 1830, and her constitution of 1831, though 


Motternich disapproved of it as well, was not ^ 

auffloiontly advanced to iDlease the radicals in oonstitd- 
the state. The estates were reorganized, but 
the two chamber legislature which emerged, 
still retained much of the old arisfcooratio representation 


and weighed the scales heavily on tlie side of the landed 
interest, while its control over the budget was most 
tenuous. Nevertheless, it was a start, and it managed 
to remain in force (but not without profound modifications 
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in the composition of, and mode of election to tlio soconi 
chamber) until the end of 1918. 

Hanover, though linked to the limited monarchy o 
Great Britain (a country whose constitution brolto all th 
rules of the Scliluss-Akle without propound 
HANOVERIAN- anv cleai' rules of its own) by a norsona 

or 1833 bond, resisted constitutionahsin until 1833 
then hit at it timidly, only to vomit it fortl 
again in 1837 when tlie link with Britain was broken 
The disappearance of the cautious Count Munster in 183; 
left the way clear for the promulgation by William U 
from Windsor (acting througli his Viceroy the Bulco o 
Cambridge) of a constitution which went definitely bej'om 
the liberties accorded by the governmental reorganize 
tions of 1814 and 1819, but which (despite the assooiatiw 
of the liberal Professor Dalilmanii with its drafting) gavt 
to the estates ver}?^ inadequate control over finance, anc 
left to the ruler the ultimate control over both bouses 
through nomination or appointment to office. This mild 
piece of legitimist constitutionalism was, as it wow, nn 
escape from the oiroumsoribed position of a king under 
the British constitution to the fi'ee air {for induces) of 
the SclilusS’AJcte,, Here at least was a constitution which 
conformed to tlie Metterniohian strait-jacket. 

The year 1834 saw the strings of this jaolrot draira 
even tighter by Metternioh, who, in the Final ProloM 
of the Vienna Conference of tliat year, per- 
suaded the rulers of Germany to accept not 
only a stricter censorship (articles 28-37) 
and a more rigorous control over university 
life (articles 38-57), but to prevent their estates from 
criticizing the actions of the Bund (articles 17-18), and 
to deny them the supervision of the annual budget 
(article 20). In addition they were to take especial cate 
(as, in the opinion of Metternioh, Hessen-Kassel and 
Saxony Jiad omitted to do) to preserve full authority in 
the state to the ruler (article 1), and to see that, in no 


METTERNIOH 
AND THE, 

“ SCRL1T89- 
PROTOKOLL ” 
OF 1334 



B. S 


126 


Legitwiism in Qeymany 

ircumstaiices, was the army required to take an oath of 
oyalty to the constitution {article 24). A confederate 
ourt to decide disputes between a prince and his estates 
iver the budget or the interpretation of a constitution 
ras also set up (articles 2-14), but it was never to meet. 

TheJSc7^.^'^^ss-P^'o^o/^;o^^ of 1834 acted even more effectively 
ban the Schhiss-Akte of 1820 in putting a stop to a move- 
ment among the German rulers toward constitutionalism. 

fresh prolonged lull lasted this time right through until 
he eve of the next “ year of revolutions ”, 1848. But 
hough constitutional advance in Germany during this 
>eriod was slight and unimportant, there was on the 
ifcher side a reaction in one state, Hanover, which put 
he clook back to 1814, if not into the ancien and 

I’hicli produced the most unoompromiamg of all legitimist 
constitutions. 

To his credit it may he said of Ernest Augustus, Duke 
if Cumberland, that he protested against the Hanoverian 
constitution of 1833 from the first. When, nBAorioN m 
)y the operation of the aalio law, the crowns b^oveb, 

►f Great Britain and Hanover were separated 
n 1837 and he became king of Hanover, he immediately 
loolared that he did not consider the constitution binding 
ipon him. He restored the governmental organization of 
L810, w hi ch provided no adequate safeguards against 
irbitrary rule, and dismissed the seven eminent professors 
)f Qdttingeii who protested against the abrogation of the 
jonstitution of 1833. As the Diet of Frankfurt had never 
ocen asked to recognize the constitution of 1833, it was 
ihlo to avoid an embarrassing situation by adopting a 
lolioy of non-intervention in Hanoverian affairs when it 
ivas appealed to by the constitutionalists in 1839, and 
Ernest Augustus was left undisturbed to promulgate in 
1S40 a constitution of his own devising. 

This constitution, which lasted until it was engulfed 
by the liberal flood of 1848, reiterates again and again 
the fact of the king’s unique authority in the state and 
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the subordinate position of the estates, using at timos 
actual wording of the Schkiss-Akte and Schlusa-Lrotokotl 
The chambers were given very little scope and tln^ 
deliberations were not to be published ; the revenues o| 
the royal domain were separated from those of the sfcatt 
and placed beyond the control of the estates j the 
ministers were responsible to nobody but the king ; the 
succession laws provided no means of passing over Uit 
heir of Ernest Augustus, despite his blindness. Thh 
constitution is a long document, running to 182 articles 
some of them containing many clauses, but it prosontj 
the barest necessities of a legitimist constitutional ohartor. 
Though it owes its debt to 1814 and borrows from the 
French Ohctrte, it is even narrower in conception tliaii wa« 
that instrument. Where the voice is the voice of Loiih 
XVIII the hand is the hand of Charles X, and such wa< 
the political state of Germany in the thirties and forties 
that what Charles X had failed to impose in France wa< 
imposed with impunity by Ernest Augustus in Hanover, 
and maintained for a decade. With the example ol 
Hanover before us to counterbalance the picture of more 
liberal trends in the south German states, and with tbc 
longevity of the tentative constitutional systems o) 
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1810-20 and 1831-33 in mind, it has to b( 
conceded that legitimism in Germany lived 
well and died hard in the constitutional 
sphere, and preserved an authoritanan trend 


in government through a century of oonstitutionalism, foi 


the aohieveinent of fresh triumphs long after the ashes ol 


legitimism were burnt and scattered. 



PART IV 


PARLIAMENTARY CONSTITUTIONS— 
THE NEGOTIATED STATE 



Parliamentary Gonslikilions — The Negolialed Stale 


Legitimism had produced the somewhat anomahua phase oj 
constitutional autocracy, wherein the monarcJt issued a funda' 
menial law by which the functions of government but nU fhe 
sovereign authority in the state were shared to a greater or leaser 
extant with representatives of certain classes of the. citizens. 
Alongside this constitutional autocracy on the coniinenl, Britain 
viaintained the alternative of a consiiiulional aristocracy, widely 
having succeeded in reducing idle monarchy to a foi'imlily in 
the state, had secured sovereign authority for a bicameral 
parliament [in which the lower house held the dominating 
position) and had elaborated a new ministerial executive respons- 
ible to this parliament. Those who remained dissatisfied wilh 
these sysle7na called the consiitulional autocracies tyrannies and 
the constitutional aristocracy an oligarchy, and desnanded the 
tramsformalion of both into conalihilional democracies. 

The agitation agamai these forms of govo-nmenl thus had ic 
go a step further than demanding wrillen constitutions. These 
had, in many slatea, been granted, but had failed to saliaft/. 
The demand noio teas for a combhiation of parliamentary 
constitutionalism [such as Britain already possessed) wi0i- llit 
recog^iition of the sovereignty of the people and provision for 
its exercise (which she did not). Despite the mcastirea taken at 
Oarlabad and Vienna, the twenties saw a rising tide of r^enf- 
meiit on the continent against legitimist constitutional i‘6glmo8, 
as well as against 2 ntrely arbitrary governments, in Iberia, in 
Italy, in Latin America and in Germany, but it remained in- 
effective until the easy overthroiv of Gharlea X (who had pro- 
voUngly sought to return from legitimist conatilutionalim to 
arbitrary rule) in France created a rift in the legitimist front 
which simulated the whole of Europe. A number of riders notv 
found themselves unable to resist the selling up of parlianwilary 
forms of government in negotiation toilh the represenlalives of the 
people, but they were usually still able to avoid any alienalion of 
their sovereignly, and Meliemich, in 1834, reinforced Ms veto 
upon any such tendency. 

The July or Orleanist monarchy in France, though entirely 
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Oil a negotiated basis, was itself a mgue coinpi'omise w?Udt took 
the sovereignty away from the crown without expressly gmng U 
to the people, and made possible a parliamentary t^^tog wtlhoul 
guaranteeing it against royal manipulation. Metlernwh regards 
monarchy and popular sovereignty as irreconcilable, and the 
revised French Charter of 1831 sought to avoid Ibis poss^le 
contradiction by saying as liUle as possible about either. ^ The 
preamble of 1814 was sicppresaed, but nothing was pul in its 
place. Thus the reign of Louis Philippe started in an ahnosphere 

of doubt which only 1848 was able to dispel. 

An even more vital blow to legitimism came when the Belgian 
people broke away from the united kingdom of the Netherlands 
to which they had been joined in 1815, and repudiated both the 
Dutch king and his legitimist constitution. They toere able to 
safeguard the sovereignty of the people by first adopting a cm- 
stHulion in which it was expressly recognized, and only then 
calling to the throne a king of their own choice, , whose potvers 
were thus only those given him by the constitution. Stoedm 
had produced a constitution by negotiaiion in 1809, but under 
it the king retained a share of the sovereign power. In Belgium 
he had none. The monarchy, formalized by conveniim and 
impUccition in Britain, was formalized by express consMulional 
slatement in Belgium, whose constitution was both derivative and 
seminal to a high degree. 

Metlernieh rightly regarded 1830 as the thin end of a wedge, 
remarking that the bourgeoisie, which led the moveinent every- 
where, was never satisfied. In an absolute monarchy it demands 
a representative system ; where there were already representative 
iiisliluUons it demanded a guarantee of the riglds of the citizen; 
aii<i now, in England, which had both and more, it demands 
electoral reform and a popular franchise. The popular francjiise 
demanded in Britain was not adequately secured by the Reform 
Act of 1832, and would not have been imitated if it had been, 
but the era of legislative activity initialed in 1832, had far grea^ 
significance in transforming Britain and stimulating the world. 
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eighteen thirty and THJ3 JULY MONARCHY 
IN FRANCE 

ViOTOE Hugo called 1830 a revolution stopped half-way, 
and it is true that the whirlwind was ridden and the storm 
directed, after the first excitements, by „ 
moderates whoso waistcoats were relatively bevoldmon 
sober in hue and whose ideal was not tho „ 

republio one and indivisible, tho sunrage 
direct and universal and the ]ioopl6 sovereign and irre- 
sistible, but merely tlie rediiotion of the monai*cliy to a 
position of subservience to the constitution, the raising 
of the Chamber of Deputies to tho dignity of an effective 
legislative body, and the broadening of the fiunohise to 
give the vote to the lessor hoiirgeoiaie. 

The intention was timid but tho offoot proved to be 
fundamental, as was tho ease witli tho English Revolution 
of 1C88, another conservative movoniont to wliioli that of 
1830 in France bears a striking suporfioial resemblance. 
Both followed positive actions by a monarch that were 
regarded as violating tho fundamental law of the country ; 
both were virtually bloodless ; botli saw tho tlirone, 
following the flight of tho king, doolared vacant de facto 
and dejure ; both saw an invitation to a near relative to 
the king, but not in the direct lino of succession, to assume 
the throne ; both saw tho fundamental law re-defined in 
certain important partioulars by tho legislature acting in 
a sovereign capacity without seeking any express sanction 
from the people ; both saw tho new ruler accept his tlirone 
and constitutional position at the hands of the legislature 
without any attempt to assert absolute authority or tho 
possession of undivided power in the state. 
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The principle of legitimiam, as mimifeated by Louij 
XVIII and elaborated by Metternich, was dealt a three- 
fold blow &om which it never recovered, 
i BLOW TO ijy the French Bevolution of 1830, The 

LEGiTiinsM ilynasty waa changed from the direct line, 

the new king received his throne from the representative, 
of the people and he accepted the position of a limited 
monarch The revision of the Charter which it brought 
“bout did not specifloally set up a system of pai-liamentary 
government similar to that obtaimng m Britain, but it 
aUowed such a system to develop, whereas the Charter in 
its original form did not. King, peers and deputies were 
placed in a position of equality in the legislative sphere. 
The foundations of partnership in government were this 
laid The possibilities of liaison already existed in the 
ability of the king's ministers to be members of either 
house and the potentialities of a parUamoiitary executive 
were thus implicit. That tho Orleanist monarchy did not 
produce a satisfactory consummation was due to lack of 
rfl rather than to tho absence of constitutional ways and 

The detaUed altoi’ations to the Charter were not 
extensiye, for outside its preamble the 1814 document 
had aheady etched deeply into the alleged absolutism of 
the restored Bourbons. The change was in empliast 
rather than in structure. 

The preamble was, of course, entirely suppressed as 
an insult to the dignity of the French people. The 
declaration of rights was amended to declare 
AMEEATioNg Roman Catholic religion that of the 

TO OHABTEB HOt tho officlal roUgion in 

France as it had been in 1814 (article 0), and to state 
that the censor could never be re-established (article ?). 
The clerical reaction and censorsliip of tho Restoration 
sufficiently explain these changes. The section dealing 
with the form of government in general terms, had inserted 
in it an express denial of any royal dispensing or suspend- 
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■ ^nwer omv legislation (artiolo 13), while in legislation 
‘ifuiitotiTe was given to the poors and doputies » well 
Vtlm king, and all taxation was lirst to bo voted by 
1 Chamber of Deputies (artiolo IB). Tho oroation of 
k edtey peers was still pormlttod (artiolo 23), subject 
(review in 1831 (wbon H'® boroditary ijoorago was 
llished) and all Oharlos X's nominations and oreations 
pel were declared null and void (aa'tielo 68). The 
Jimnm age for deputies was roduoed from forty to 
Lv and of voters from thirty to twonty-fivo (articles 
Band 34) and though elections wore to romain indirect, 
the presidents of tho olootoral oollogos of tho departments 
„e to be ohoaen by tho voters instead of by tho king 
(article 36) The logislativo term was again reduced to 
Bve years (article 31). The franoliiso was no longer 
specifically limited to persons paying a oortam minimum 
annual direct tax, but was loft to bo defined by a separate 
electoral law. This law, passed on April 10, 

1831, reduced the minimum for olootorfl to laai 

200 franca per annum, and foi’ doputies to 
500 francs, allowed certain spooial olassos (such as member 
of the InstUut and some rotirod officers of the armed 
forces) tho vote without tliia qualifloation, and ^Wed to 
the lands of tax that could bo counted toward ’ 

This was by no moans a domooratio franohise, but it did 
mean a groat inoroaso in tho number of votom, and on- 
ftanohised the greater part of tho lessor hourgeome, though 
not (with rare exceptions) the om])loyed worlcors. Like 
that of 1832 in Britain, it was an oiifranolnsomont stopped 
half-way, and left many dissatisfied, though it rallied 
enough support to give immediate stability to t lo new 
regime. As a further sop to tlie middle class, the Charter 
in its revised form (to which tho king had to swear us 
^ loyalty at his accession) was placed under t lo spooia 
protection of the national guard (artiolo 00), w n o m a 
gesture toward the nationalism of the groat royo u ion 

the Incdlor cockade and flag wore restored (arbio e 

K 
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This was also, of course, a tribute to the memory of 
PhiHppe “iSgaUt^’*, the new king's father, as well as a 

symbolic denial of legitimism. 

The electoral law of 1831 was one of a senes of special 
laws which article 69 of the revised Charter had declared 
should be passed as soon as possible. With the exception 
of a law on the responsibility of miniatera. this logislatm 

programme was carried out. 

The form of government existing in France under tbe 
Orleanist monarchy thus satisfied certain immediate needs, 
but the constitutional rigidity of the rdgim, 
woNAL following its initial reforms, militated against 

its permanence in a rapidly changing ivorld. 
bSqime Wedded as firmly to “ Finality ” os were the 
great party leaders in England after 1832 who were their 
contemporaries, Louis Philippe and his ministem produced 
nothing comparable to the reforming aohievemonts outside 
the constitutional sphere which were the saving grace of 
the Whigs between 1832 and 1841 and the Tories between 
1841 and 1846. The system of the revised Cliartor tliorc- 
fore took on more and more the appearance of soinetlung 
transitional and (since the government resisted change) 
transitory. The regime also suffered from a confuBioii of 
ideas as to tlie exact nature of the Orleans monarohy. 
Was it truly limited to the extent that a king who could 
do no wrong should do nothing, or did it leave scope for 
a forward policy on the part of the crown ? Louis 
Philippe knew that he could not bo a James II or ft 
Charles X, but was he to be a George III (early period) 
or a William IV ? Was he to “ be a king ” or a figure- 
head ? 

The constitutional history of the Orleans monarchy 
reflects this dilemma. After the first enthusiasms for the 
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new r^ime had died away, an opposition 
rapidly crystallized both in and out of the 
legislature. The legitimists and the ropub- 


licaiis were avowed enemies of the regime from the first, 
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but from about 1836 onward, tlie hifcliorto more friendly 
parties of the right and left oontro tended to criticize 
and to oppose the crown, particularly in its policy of 
packing the legislature with omce-holders dependent for 
their positions on the royal goodwill. While the leader 
of the right centre, Guizot, held that " The throne should 
not be an empty chair ”, whereas Thiers, the leader of the 
left centre, declared “The king reigns hut he does not 
govern”, they both, when out of offiee, opposed this 
tendency on the part of Louis Philippe to operate on a 
narrow basis of subservient interests rather than on a 
broader basis of ministers who (as they thought they did) 
possessed the confidence of the people. In 1840 the reform 
agitation led by Thiers oaine to a head in the demand for 
a reduction of the franchise qualification for voters from 
200 to 100 francs, while more radical elements (like the 
Chartists in England) cried for nothing less than universal 
manhood suffrage. At the same time the republicans, 
whose opposition had boon oxolusivoly political in 1830, 
were beginning to adhere to the new sooialistio pro- 
graininea and to talk of social as well as political revolu- 
tion. The revival of Bonapartist sentiment, despite the 
houffe tactics of the young Louis Napoleon, provided 
an adflitional irritant, and Louis Philippe wealdy furthered 
its growth by assisting in the deification of the first 
Napoleon by the reburial at the Invalides in 1840. 

The ministry of Guizot from 1840 to 1848 was to lead 
to disaster. The brilliant mind of this “ historian blind to 
all the lessons of history ” proved ill-adapted 
to the task of piloting the Orleanist mon- 
archy into calmer waters. “ Finality ” at 
home, combined witli a disastrous foreign policy, helped to 
hasten the end. The affair of the reform banquets brought 
matters to a head, but many factors, some of them of long 
standing, were at work undermining the regime, which 
seemed unable to do anything that would improve its 
position. The indeoisiveness of the Charter of 1830 as a 
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but from about 1836 onward, tlie hitlierto more friendly- 
parties of the right and left oentro tended to criticize 
and to oppose the crown, particulai'ly in its policy of 
packing the legislature with omce-holders dependent for 
their positions on the royal goodwill. While the leader 
of the right centre, Guizot, hold that " The tlu'ono should 
not be an empty chair ”, whereas Tliiers, the leader of the 
left centre, declared “The king reigns hut he does not 
govern”, they both, when out of office, opposed this 
tendency on the part of Louis Philippe to operate on a 
narrow basis of subservient interests rather than on a 
broader basis of ministers who (as they thouglit they did) 
possessed the confidence of the people. In 1840 the reform 
agitation led by Thiers oaine to a head in the demand for 
a reduction of the franchise qualification for voters from 
200 to 100 francs, while more radical elements (like the 
Cbartists in England) oried for nothing less than universal 
manhood suffrage. At the same time the republicans, 
whoso opposition had boon exclusively political in 1830, 
were beginning to adhere to the now socialistic pro- 
grammes and to talk of social as well as political revolu- 
tion, The revival of Bonapartist sentiment, despite the 
(ypka houffe tactics of the young Louis Napoleon, provided 
an additional irritant, and Louis PIhlippe wealdy furthered 
its growth by assisting in the doiftoatioii of the first 
Napoleon by the reburial at the Iiivalides in 1840. 

The ministry of Guizot from 1840 to 1848 was to lead 
to disaster. The brilliant mind of this “ historian blind to 
all the lessons of history ” proved ill-adapted 
to the task of piloting the Orleanist mon- minibtby 
archy into calmer waters. Emality at 
home, combined witli a disa,strous foreign policy, helped to 
hasten tho end. The affair of the reform banquets brought 
matters to a head, but many factors, some of them of long 
standing, were at work undermining the regime, which 
seemed unable to do anything that would improve its 
position. The indeoisiveness of tho Charter of 1830 as a 
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form of government, rendered it sometliiiig not worth 
preserving when tlie crisis came. Kespeot for it had not 
only been removed by events, but also by a sorics of 
powerful literary and theoretical attaclca, all tlio more 
potent because they were rarely direct ; they did not so 
much belittle the Charter as praise other constitution 
and other ideals. The BonapartM manifesto Les Id^ 
napoUoniennes appeared in 1838 to remind IVauco of 
the grandeur without calling her attention to the aervitude 
of the ora of Napoleon I, as contrasted with the prosaic 
Whiggism of Louis Philippe, but a far greater work, 
Tocqueville’s Be la ddmocratie en Amdrique, had been 
published in 1835 to provide data, for those 
PHiLoso- who oared to draw such conclusions, m 
support of more liberal institutions than 
Prance then possessed, and in opposition to 
“Pinality”, while in 1847, as a deliberate nail in the 
Orleanist coffin, Lamartine produced his memorable 
Histoire des Girondins, a monument to IVenoh men and 
women who had known how to live, and even bettor hov 
to die, for ideals rather than for percentages, who had 
sought to govern France with warm hearts rather tlian in 
cold blood, and who shared only theii* wrong-hoadodnoss 
with the rdgime of Louis Philippe. More directly, ft 
radical critic, Louis Blanc, had castigated the government 
of the years between 1830 and 1840 in his Histoire de dix 
ans, published in 1842, while other socialist writers, suck 
as Prudiion, Fourrier and St. Simon, were turning luon’s 
eyes towards new heavens and new earths of whioli the 
pliilosopliy of Louis Philippe and Guizot did not dream. 
Nor (among the intelligentsia at least) was Comte, who 
completed his Course of Positive Philosophy in 1842, 
without a disturbing effect. The imaginative literature 
of the period tended also to be in rather than of tlio roigix 
of Louis Philippe. 

The rdgime of Louis Philippe attempted to do far too 
many things by halves, and in the end it fell to picc^ 
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fihnosti by force of habit before the first really deter- 
mined act of aetive resistance. On February 24, 1848, 
Louis Philippe, lilce Charles X before him, 
fled the country. A republic was proclaimed, Di^BAor.® 
a provisional government set up, and the 
eoiistitiitional Charter disappeared. Charles had fallen 
through tampering with it and Louis Philippe through 
leaving it alone. It had outlived its usefulness, and only 
to the more intransigeant of German and Italian princes 
did it, in 1848, still appear to be modern. 



CHAPTER XII 


™HTEEN THIRTY-ONE and the “MODEL" STATE 
OP BELGIUM 

Though a strict regard for the principle of legitimism 
would have caused the southern Netherlands to bo handed 
hack to Austria, they were, in 1816, joined to the northern 
Provinces to form, for strategic and eooiiomio roasoiia, the 
united kingdom of the Netherlands. This ingonions 
arrangement, perpetuating the link whioh had bound all 
the Netherlands under one sovereignty {«« 
ISnrSiTED departments of Prance since 1810), not only 
AS A icnisDOM yp 0 ^ state of considerable propor- 
tions next to Prance on the north-east, and imovided a 
solution hy liquidation of the perennial problem of the 
navigation of the Scheldt, but it also raised William of 
Orange, the last Staatholder of the United Provinces,- to 
the status of a king, as William I of the newly united 
kingdom of the Netherlands. 

Already proclaimed in 1814 sovereign prince of the 
territory of whioh he had previously been .Staatlmldor, 
William had presented a draft constitution to tho Dutch 
notables, and they had accepted it by an ovorwiiohning 
majority. When the southern Netherlands were added to 
his dominions in 1816 and the kingly title oonforrod, ho 
presented the same document, altered only to inako it 
applicable to the united territory of tho whole Iciugdom, 
to the Belgian or southern assembly of notables. He 
persisted in imposing it, without furbhoi 
amendment, as tho fundamental law of the 
country, and promulgated it as such on 
August 24, 1816, despite an adverse vote and inanj 
individual protests of tho Belgian notables, doolaring thai 

138 
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very existence of the new monarchy depended on its 
*^cceptanoo as it was. By counting all non-voters (and 
were many absentees) as in favour of the funda- 
mental law, he was able to assert that the Belgians had 
Accepted it. 

This was not a very auspicious beginning, and, quite 
*part from its merits or demerits as a constitution, this 
fundamental law of 1816 was resented from the fix’st by 
the Belgians for the way in which it had been imposed 
Upon them. But the Dutch too, under it, had to content 
tliGinselves with a constitutional system of the narrow 
legitimist type. The fundamental law was granted by 
the icing, not made by the people, and it w'as revocable 
hy him and at Ins pleasure ; he oould legislate by decree ; 
he could suspend the rights guaranteed ; ministers were 
responsible to him alone. Of special significance to the 
Belgians was the equal representation given Belgian 
to Dutch and Belgians in the States-General, oprosmoN 
though the Belgians were half os numerous 
ugnin in the kingdom as the Dutch, and the equality and 
toleration to all creeds (with no established church) 
accorded in matters of religion. The Belgian opposition 
was thus both clerical and liberal. The bishops and 
clergy of the Roman Catholic church, of which the great 
majority of the Belgian people were members, felt them- 
solves unable to accept the religious clauses of the funda- 
mental law, while the unfair system of representation 
violated liberal principles, and both provisions affronted 
and fostered the spirit of nationality now developing in 
the Belgian provinces following their release from French 
domination. 

A rigid and obtuse interpretation of the fundamental 
law on the part of the Dutch king and his government 
made matters worse. In the civil service, in the assiunp- 
tion of debts, in the use of languages, and in various other 
ways, the northern Dutch tended to be favoured na against 
the Houtliern Belgians. Finally, in 1830, emboldened by 
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ewnts in ftanoe, the Belgians proceeded fromprotcsbto 
riots and from riots to revolution. A provisional govern- 
ment was set np in Brussels in defiance of the authoritj | 
of Willia-in, and a national congress was 
assembled, consisting of two hundred mem- 
i830 Ijers elected by voters possessing taxpaying 

qualifications prescribed by the provisional government, 
plus certain professional representatives. Out of a 
population of four million there were only 44,000 voters 
for this national congress, which proved, as might have 
been expected, to be a conservative body. Tire idea ol 
setting up a republic was sternly voted down by 114 
votes to 13. The landowning classes and the prosperous 
hourgeoisk alone were represented, and the deputies 
chosen were predominantly people with experience in 
the law, in administration, and in the States-General 
between 1816 and 1830. The differences between 
" catholics ” and “ liberals ” were temporarily forgotten 
in the enthusiasm for national liberation, while tb 
Flemish question did not at this time arise because the 
politically articulate and represented classes were almost 
exclusively French speaking. It was this national con- 
gress that maintained Belgium’s struggle for independence 
and which drew up the constitution of 1831. 

This constitution has now survived for more than a 
century, and it has been very highly praised for its smt- 
ability for immediate purposes, for its proved stability, 
and as a contribution to the science of politics and 
government. One of its staunchest admirers, Henri 
Pirenne, sees it as the most typical of all that one could 
BIT OP 6xpect from a parliamentary and liberal cob- 
THE BEiaiAN stitutioii, as “la oharte par excellence d« 
coNsTirDTioN modernOB Fortunate in the 

moment of its birth, in the midst of the great refomi 
debates in Britain, and able to take advantage of recent 
constitutional changes in Franco, and in the juxtaposition 
of political forces in Belgium that produced substantial 
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.cement upon its fundamentals, the Belgian oonstitu- 
■;n does indeed possess many merits. Precise where Uie 
led aenoh Charter of 1830 had still remained vague 
lecoaimes without equivocation the full sovereignty of 
1 neople ' it ia not itself thought of as a sovereign 
document and sovereignty does not reside in some meta- 
otaical harmonizing quality of the monarchy. It does 
fated provide for a monarohioal system of government, 
but it only differs from a ropublio because the headship 
Otthe state is for life and is hereditary ; the king rules 
by no divine right and has no prerogatives ; he is simply 
a person appointed to the headship of the state us king, 
to exercise prescribed powers given him under a con- 
stitution which is antoeodent to him. " Lo roi n’a d’autres 
pouvoits que oeux quo lui attribuont formollement la 
constitution et les lois partioultos porbdos on vertu de 
lo constitution mSme ” (article 78). The legislature is 
bicameral, yet, departing from the almost uniyeim 
European practice of the time, both houses are elected 
on a popular basis. Despite the strong individualism of 
the different provinces and tlie attempt only a generation 
earlier to form a " Belgian United States ” on a loose 
confederate basis, the fact that the state sot up is unitary 
is placed beyond question by the oonstitution. Though 
amendment is provided for and is by no moans so com- 
plicated a process as in the United States of America, 
only two major alterations have boon made to this con- 
stitution in over a hundred years. ^ 

Tlie Belgian oonstitution of 1831 may, in general 
terms, be described as liberal (its guarantee of rights is 
very comprehensive), monarchical (in a ojiabaoter- 
purely formal way), as creating a bicameral 
legislature (with both houses elected), as 
carrying the separation of powers to considerable lengt s, 
as being essentially undemocratic (by provi^ng a an 
chise with a fairly high pimperty qualifioation), an M 
proving to be rigid (despite reasonably easy amendment. 
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ohanae has bean very slight) and extremely durabb. 
Anottor admirer has said of it that it “ compares favom. 
ahly with the United States constitution m objeotmlj, 

simplicity, brevity and endurance 

The constitution contained 139 articles and wm 
divided into eight sections ; The territory and its divisiom 
{“ Belgium is divided into provinces ” ate 
the opening words) ; Belgian citizens and 
their rights ; concerning powers (begimung 
“All powers emanate from the people", 
and containing subsections dealing with the legislature, 
the king and ministers, and the judiciary) ; finance; 
defence ; general provisions ; revision of the constitu- 
tion ; and, finally, transitional or temporary provisions. 
A supplementary section, like article 69 of the revised 
French Charter, lists a number of subjects upon which 
legislation is urgently necessary. These include the 
press, the judicial system, the finances, and provincial 

and oommunal government. 

Section II, on the rights of tiie citizen, is simfiar in 
subject matter to the French declaration of rights of 
1789, but it approaches the protection of 
BIGHTS OF I'ights from the moi .'0 practical angle of 
simply forbidding (as had the American 
constitution and its first ten amendments) acts interfering 
with the exercise of these rights, and dispenses with a 
mere abstract statement of what they are. It differs most 
in content from the declaration of 1789 in according the 
right of association (article 20) and in its attitude toward 
religion. Generally its drafting provides an adequate 
protection of the rights mentioned, and in certain par- 
ticulars it makes valuable contributions, notably in 
dealing mth the liberty of the press and in the expression 
of opinion, when it is declared (article 18, clause 2) “ Wliere 
the author is luiown and is domiciled in Belgium, tk 
publisher, printer or distributor oannot be prosecuted” 
a provision preventing abuses and restraints such as stll 
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•t in the press and Hbol laws of tho United States, 
other Goiinti'ios. 

T^meet spooially complioatod local Rifcimtion, much 
,, was taken over (loHiiing tlio rolationa of olmroh and 
7i. »nd without any atato roligion being 
trttahliehod, the IKnnan Catholic 
hatch whoso loprosontativoB oollaliomtod 
n the drafting, aoouvod moat valuablo praotioal advan- 
t*es for its priests, though paid by tlm state, roinainod 
ntitely indepondont of it. (Tim clergy <>f all faiths 
received state aalarios, it is true, but tlio others wore in 
nimhers negligible.) No onneoaBiona wore made by the 
church in the inattoi.’ of oocdoKiantioal appoinbinonts or 
papal publications. (Again tlvin was plaood, by avtiolo 16. 
La universal footing, but for tho naiuo roason tUo Roman 
Catholio ohuroh was tho jirinolpal gainer.) Tho attempts 
of the Dutch hing to intorforo with Homan Catlioho 
schools in Belgium ia roflootod in avtiolo 17, wluoh 
declares: “Pi'ivato insbruotion nhail not bo rostrioted ; 
all measures intorloring with it aro Inrbiddon ”, which 
left the ohuroh soliook “ in tho most favourable position 
in any country whoro a ohuroh ’waa not formally cstab- 
lialied," Because Iloinau (^atholiolHin was in Belgium 
the religion of an ovorwhohning majority of tlio inhabi- 
tants, it was able to roa]) thoao oonaidovablo advantages 
from ft declaration of rights that, by safoguarding religious 
liberty and freedom of worship (avtiolo ,1.4) togetlior with 
freedom not to worslii]) (avtiolo 16) and proscribing a 
civil marriage coromony (avtiolo l(i), also satisfied liberal 
opinion. All this, of oourso, rofioots tho crossing and 
mingling for a brief ]mriod ai.’ound 1830 of tlio liberal 
and catholio streams of thought and endeavour in 
Belgium, and tho su]3]3roHsion of diiToronoos for national 
and constitutional ] 3 ur] 30 S 0 H. 'I'ho coalition was ofiooted 
in 1828, and Lamonnais bocamo for a moment both a 
liberal and a nationalist, but aftor tho papal onoyolit^l 
“IBrari Vos”, publishod in 1832, such a oompromiso 
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would not have been possible. The questions of 
position of the church and of religious instcuotiou OAuscd 
much subsequent controversy in Belgium^ but the 
that they did not cause fundamental initial diHioultic® 
which might have wrecked the effort to frame a gonorft'b' 
acceptable constitution in 1830 and 1831, was duo to this 
temporary collaboration being possible. Seldom lias tho 
hour been so kind to constitution mailers. 

The division of powers between the two houses of tho 
legislature was strictly carried out, and the mombors 
both were elected by the same voters iu 
various provinces, but the senators Avoro 
nEPHE- prescribed a liigher minimum ago and 

SE1MA.TIVE3 paying qualification than the doxmtios, 

the Senate, though elected for eight years instead of fowr. 
was only half as numerous as the lower house. Eftch 
house (as well as the king) was allowed to initiate logis* 
lation, and the consent of both was necessary for aH 
legislation, though the initiative was (until 1921) roaorved 
to tlie lower house on matters of state rovonuo and 
expenditure, and army contingents. Novertlioloss, wth 
only this slight theoretical advantage, tho Ifouso of 
Representatives tended, in practice, to dominate. With 
the initiation of a parliamentary regime, minisbors rospoiv 
sible to the House introduced government bills ; tho royal 
veto was never exercised ; the courts wore unable to 
declare legislation unconstitutional. The Senate oaino to 
accept a subordinate position ; it could not sit except 
when the House was sitting (though there was no such 
restriction on the lower house) and as dissolution could 
be applied separately to either house, the fall of a miiiisiry 
or its appeal to the country did not involve a clissolution 
of the Senate, which was tlius pushed furtlior and fuctiicr 
into the background, with the fate of a ministry not 
dependent upon its attitude. The striking out in 1921 , 
as a safeguard no longer considered necessary, of the 
clause giving the lower house tho exclusive right te 
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initiate in financial and military matters may be regarded 
as recognition of the ineffectiveness of the Senate to 
olialienge the preponderance of the House in the "working 
of the constitution. 

The king, as the formal head of tlie executive, could 
possess and exercise only those powers expressly given 
Jiim by the constitution, and could act only monarouv 
tlirougli his ministers. The executive power ooMri.isTBLY 

® 1 , j. JfOItMAI.TZBD 

was speoinoally subordinated to the law, but 
a right to issue ordinances was accorded. The provision 
of a regency or the filling of a vacancy on tlie tlirone was 
tlie province of the two houses of the legislature acting 
togetlier. Thus did the Belgian constitution of 1831 
complete the formalization of monarchy, and by reducing 
the sphere of the king to functions proscribed by the 
constitution and performed through ministers responsible 
to a popularly elected legislature, succeed in reconciling 
in a satisfactory and logical way the continued existence 
of monaroliical institutions with the full recognition of 
the sovereignty of the people. The British constitution 
was folt rather than known to have bridged the same 
gulf, but in 1831, nobody (even in England) could quite 
explain liow ; the revised Charter of 1830 in France was 
capable of being interpreted in the same direction, but 
it was also capable of interpretation in quite different 
diiGotions, and its vagueness was fatal ; the Swedish 
constitution of 1809 had divided the sovereignty between 
king and people ; only the Norwegian constitution of 
1814 had previously worked out in terms of a fundamental 
law the implications of a monaroliy truly limited, and 
the lesson, of Norway’s example was clouded by her 
remoteness and the fact that she had been forced to 
share a king and representation abroad with the more 
powerful Sweden, the very situation which (in a more 
onerous form) produced the Belgian rebellion against 
the Butch king in 1830. For this reason it was Belgium 
and not Britain, France, Sweden or Norway, that became 
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tke pattern and the prototype for constitutional mon- 
archies everywhere during the century following 1831, 
Herself borrowing freely from the institu- 

A PATTEnWT ° , 

AND A tions and constitutional practices of liranco, 

PHOTOTYPE pi*ibain and America to form the constitution 

of 1831, she has seen this constitution paid the complinient 
of imitation, both deliberate and unconscious, both 
successful and disastrous, In many different oountrios. 


In devising a judicial system, the Belgians of 1831 were 
less happy than in defining and protecting the riglita of 
the citizen. The law of Belgium roinaiiied 
SYSTEM A French in its basis and spirit, and the Code 
COMPROMISE ^apoUon, which had completely superseded 
older Belgian law during the lli'enoh occupation, hooamo 
the Belgian civil code, though a certain amount of Butoh 
law, notably in the commercial sphere, was retained from 
the period of the united kingdom. The independonco of 
the judiciary was placed beyond a shadow of doubt and 
appointments were for life. Neither the power to intorprot 
the constitution given bo judges in the United States nor 
the power to interpret individual laws exercised by Brifcieh 
judges, was permitted to Belgian judges. On the other 
hand, there was no comprehensive system of adminis- 
trative law and administrative tribunals, such os existed 


in France, to remove from the sphere of the ordinary 
courts and judges the responsibility of officials and tho 
relations between the citizen and the state. The principal 
weakness of the Belgian judicial system was a tendency to 
waver between the British principle of the rule of law' 
and the French recognition of droit adminislralif. Tlio 
loophole left by the wording of articles 92 and 93 of tho 
constitution of 1831, tends to reduce tho effeotivoiioss of 
the citizen’s remedy against abuses of his riglits. This 
was a time when oven French lawyers had not digested 
the full significance of the principle introduced by Bona- 
parte ill the constitution of tho year VIII (arbiolo 76), 
and long before British lawyers had been able to pub tho 
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J’ule of laTv in a clear light, and the Belgian constitution 
makers appeared to have thought it possible to have the 
best of both -worlds by making one the rule, but retainiug 
the other for application in exceptional oiroumstances. 
A certain confusion was the result. The oom'ts cannot 
^refuse to apply a law on the ground of its unconstitution- 
ality, but they can refuse to apply orders or regulations 
of the central executive or of provincial or local authori- 
ties -^rhioh they consider out of conformity with tlio law ; 
offioials can be sued in the ordinary courts without 
restriction, hut the uncertainty of the situation has made 
the courts reluotaiit to take jurisdiction whore official acts 
me concerned, despite the absence of competing- adminis- 
trative coui*ts. 

The constitution of 1831 could be amended by the 
two houses of the legislature first of all accepting a 
proposed amendment by simple majorities ; 
the houses were then, by the fact of having aSTdmbnt 
accepted the amendment or amendments, 
autoniatioally dissolved ; a now election had to bo held 
witliiii forty days and then the new chamber's had each 
to pass the proposed amendment by two-thirds majorities 
of at least two-thii-ds of the total membership of eaoli 
liouso. Leas cumbersome than amendment in the United 
States, this was nevertheless no easy jrrocess, and the fact 
that any logislatui-e accepting a proposal for amendment 
ipso facto immediately terminated its own existence, was 
not an encouragement. Only twice in a century was this 
process carried through to its consummation, in the group 
of ten amendments to existing articles adopted in 1892, 
and in the related group of fourteen amendments and 
two new articles carried through between 1919 and 1921. 
Ill 1892, articles 1 (to allow for the annexation of the 
Congo State), 36 (exempting ministers from the need for 
re-election to the legislature upon appointment), 47 (giving 
manhood suffrage at the age of 26 and introducing a 
system of plural voting), 48 (iDroviding for compulsory 
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voting Ett elections). S2 (giving salaries, in addition fe 
™™se 3 to members of the lower honae), and 63fl 
(Sering’the composition of the Senate), wm-e amendd. 
In 1919-21 the principal amendments were to artaolo,!, 
(lldng the two houses equal in financial and an, 
rrislatL), 108 (allowing local oommuneB to aasoo.afe| 
and 47-66 (changing the electoral system and the org»«. 
tion of the legislatee), Thus the principal amcnda^t. 
have been in the franchise and in the compomtion otth., 
upper house, both being in the direction of demoorata.| 
tion, and these have been hard won, being pmced^ b; 
periods of Tiolenoe and unsettled conditions (the state 
of 1892, and the war and German occupation of 1914-lSl. 

The movement for the reform of the franchise has ta 
intimately connected, as in Britain, with the workiogdi 
the parliamentary system and with party 
ZToT"" politics. Belgium between 1831 and 189J 
agitation called “ the olassio land othourgm 

parliamentarism During that period the limited atf 
Le was retained and a two-party system set the pendii oi 
siringing in long rhythmic sweeps. The e eotor^systa 
of 1831 was very conservative, limiting the suffrage foi 
the lower house to even fewer voters than the provisiond 
government had enfranchised for electing the naM 
congress. A liberal agitation in 1848 caused a sb# 
increase in the number of voters, and by a flat-rate to 
qualifioatioii being adopted, 79,000 were onfraneM 
instead of 46,000, out of a population of four milbon, 
but further reform was resisted for forty years and bi 
1890 there were only 133,000 votors out of a populate 
of six milUon. When the catholic ministry m pom 
bowed before the agitation and strikes of 1891-92,: 
compromise with more radical demands gave unrestncte 
manhood suffrage at the age of twenty-five, but allowe- 
additional votes to substantial taxpayers and landmvnro 
as well as to university graduates and certain classes ( 
professional men, though no one man was to posse 
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ro than three votes; The same franohiae, except that 
Srminimum age for voting was thirty, was inti-oduced 
for electing the Senate. This meant that at one stroke 
the munber of voters in the country was multiplied by 
ten and the swing of tho pendulum was rudely shaken 
by ’the appearance of a socialist party (with 28 repre- 
sentatives in the first chamber elected on the new basis) 
and the decline of the liberal party (from 60 members 
to 20 in the same election). In 1890, proportional repre- 
sentation was introduced without a constitutional amend- 
ment bemg needed, and the stability of the traditional 
parliamentary system was maintained for another twenty 
years by the catholics retaining control of the govern- 
ment against the weakened liberal and growing socialist 
party. 

The suspension of political life in the country caused 
by the German occupation was ended by the reassembly 
at the end of November 1018 of the last legislature, though 
its mandate had by that time expired. Judging it ex- 
pedient at such a time of disorganization and omergenoy 
to ignore the strict requiromonts of tho constitution, the 
houses unanimously passed, and the king approved, a law 
enfranohising for the purpo.sos of a now election all men 
over twenty-one years of age, subject only 
to a residential qualification of six months, ukivbbsai. 
and granting the vote to women to a limited 
extent. The system of plural voting was 
abolished. Tho " Union aaorde ” of tho three parties 
which carried this law, also secured its regular adoption 
as part of the constitution after tho elections. Under 
the amended constitution, the universal manhood suffrage 
at twenty-one with one-raan-ono-voto was ratified, but 
women had to bo content with the vote in municipal 
elections. The effect of the new franchise and voting 
arrangements was to complete the disruption of the old 
party system and to stop the pendulum altogether. After 
the breakdown of tho “ Union saorde” in 1921, caused 
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by the withdrawal of the socialist members of the govent 
ment coalition, the government was carried on by, 
coalition of catholics and liberals. Since that time j 
has been impossible for any one party to achieve a atabk 
majority, and a series of coalition governments of varyk^ 
complexions has been formed, rather as in IVance. 

The Senate, which, like so many second chambers, bd 
been one of the less satisfaotoi 7 parts of the constituliM 
from the first, was, in 1921, again reorganhei 
SENATE Between 1893 and 1921 the Senate ba^ 
BEFOBM dil’ectly elected by the peofit 

voting in the separate provinces, and in part indireetlj 
elected by the provincial councils. In 1921 a third cak 
gory, indirect election by the Senate itself, was 
and new voting qualifications were introduced in « 
attempt to make the Senate more representative of tt, 
nation, while its dignity was enhanced by according iti 
complete theoretical equality in legislation with the lorntj 
house. But despite all this it has remained a relativeljl 
unimportant body, in no way comparable in its m 
struofcive or destructive possibilities to the French Senak^ 
The position of the monarchy, so precisely defined ii 
1831, has fluctuated only with the popularity and ck- 
acter of the reigning sovereign, and this only causd 
constitutional repercussions when Leopold II preaenW 
Belgium with a colonial problem in a particularly eifr 
barrassing form. The Belgian constitution appeared lo 
work excellently when party divisions m 
clear out and few, as between 1831 and 1811 
(the period of consolidation during which tk 
liberal-catholic national coalition managed to hold k 
gather except for dWrfef, libOfal interlude in 1840-41. 
and between 1847 and 1870 (when the liberals were cos- 
tinuously in power except between 1865 and 1867). Effl 
the “ lutte scolaire ” of 1870-8'4 was fought out accordi? 
to the best rules of two^phrty government, though ft 
bitterness of the conflict over the liberal education l*< 
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f 1879 tended to shake the whole system, and then the 
country settled down to thirty years (1884-19U) of 
control by the oatholio party. Ifollowing the wartime 
suspension of aotivities and the “Union sacr^e ” of 
parties for purposes of reoonstruotion, the oatholio party 
found itself deprived of its clear majority by the working 
of the new franchise laws, and the period of struggling 
groups already referred to, with oatholio-sooiaUst rivalry 
predominating, was initiated. The growing signihcande 
and activity of the Flemish movement has in recent years 
tonded to make Belgium resemble even less the “ classic 
land of bourgeois parliamentarism ” that she is claimed 
once to have been, bub despite even more alarming 
political apparitions of late, the constitution of 1831 
continues to serve. 



CHAPTER XIII 


™hteen thirty-two and legislative reform 

The British constitution, once the envy and the despair 
of continental theorists and reformers, was, by the end 
of the eighteenth century, in the doldrums. 
BEITI8H mu. mixture that Montesquieu had pre- 

IH THE scribed in 1748 for preserving liberty, did 

DOLDRUMS appear to be acting as before when the 

American colonists thirty years later rejeotod it. in order, 
they asserted, to secure their freedom from tyranny. 
How could that quiescence of monarchy supposedly 
guaranteed by the revolution settlement be squared 
with the acceptance by the House of Commons of Dun- 
ning’s motion, in 1780, to the effect that “ the inauenw 
of the crown has increased, is inoreasing and ought to 
be diminished ” ? Where was the boasted liberty of the 
subject when, in the seventeen nineties, the government 
of the younger Pitt (alarmed at the spread from France 
of demands for wider liberties than the British system 
had ever countenanced), suspended Habeas Gorpxie and 
passed a whole series of repressive acts ? 

No wonder the world turned its attention from thii 
old vintage (which nobody had ever properly succeeded 
in bottling) to the heady wines with their brand-new 
labels provided by the American and French constitution 
makers and by Napoleon Bonaparte, Only where British 
influence was not only strong, but reinforced by redcoats 
or wooden walls (as in Portugal, Spain and Sicily), did 
British institutions provide much inspiration abroad in 
the period between 1789 and 1814. From 1814 onward 
Europe again began to sip at the ancient fount, for had 
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not Britain succeeded in warding off both revolution 
and its self-styled heir, the greatest conquoror of modem 
toes, and was she not rapidly bocoming the 
rrnrkshou as well as the shopkeoper of the miesmqb 
world 1 Even if her political institutions 
had proved insufficiently elastio to retain the thirteen 
colonies, the London Corresponding Society and the gold 
standard, though they had provoked unavailing demands 
for “The Rights of Man ”, “ The Rights of Woman ” 
and “Political Justice”, had lot Cobbett and Burdett 
go to jail and Addington become Prime Minister, had 
left Old Sarum its two members and bereft Ireland of 
her Parliament, she had aohioved wealth and Waterloo. 
The gold standard and Habeas Corpus were restored, 
even though they were aooompanied by the Corn Law 
and the Six Acts. Cobbett was still writing polemics, 
Burdett was still winning elections. Tlio era of Lord 
Liverpool may have been “ Tho Ago of Bronzo ” but 
beside it the years around tlio turn of tho century had 
been palaeolithic. Tho prestigo of British institutions 
was beginning to exporionco a now dawn in those post- 
war days when Jacobinism as well as Caosarism hod been 
liquidated, and to bo middlo-agod and still alive was a 


fair substitute for lioavon. 

The British form of govornmont, which ovon legitimist 
monarohs were prepared to make use of in drawing up 
theii' charters, was, in 1814, tliough tho opposite of demo- 
iratio, essentially free. English legitimism 
vas a totally different thing from oonti- jNENaLAND 
lental legitimism.” Tho power and oven 
he sigiiifioanco of tho monarchy had sunk to the shadow 
:hat the “ old, mad, blind, despised and dying king ” 
«-aa of a man. Legitimism in England was the rule of 
:lie aristocracy, which, through its control of both houses 
ef Parliament and of tho maohinory of the executive, 


continued to dominate tho country, though it no longer 
remained impervious to the pressure of public opinion. 



Gonstitutions n.ji 

It lias been pointed out that the same institutions nirhich 
were favourable to liberty in 1688, when the king was 
still asserting his claim to sovereignty, had become im- 
favourable to liberty by 1816, when the people were 
beginning to assert a lilce claim, and that it was no* 
against the people and not against royal tyranny that 
the governing class represented by justices of the peace, 
members of Parliament and cabinet ministers, were 
maintaining their independence and their legitimist 
claims to rule. Nevertheless, it has been concluded that 
the oligarchy was tempered with genuine elements of 
liberty, though the Tory reaction had many years yet 
to run. To the wonder (and at times to the disgust) of 
foreigners, it was a country “governed without police". 
The Riot Act and an increasingly severe penal code, both 
thoughtfully provided by the eighteenth century, still 
left British magistrates without really effective means of 
repression, even if the will was not wanting. In addition 
to not being a PoUzeistaat, Britain also lacked those other 
instruments of tyi’anny, a centralized bureaucratic system 
and a large standing army. Her navy, thougli the most | 
powerful in the world, presented no danger to public 
liberty at home, and indeed, as the mutinies at the 
Nore had indicated, had potentialities in the opposite 
direction. It was (says Hal6vy) owing to 
the absence of a bureaucratic state that 
“ the progress of democratic institutions 
durmg the nineteenth century necessarily followed, in 
England, a course very different from that which it was 
to follow in the other countries of Europe. On the 
Continent the bureaucratic state was already in being 
and nothing more was required than the transference to 
other hands of this pre-existent machinery and its em- 
ployment for novel puiposes. In England the macliineiy 
itself had to be created.” 

Britain being in this respect behind and not in advance 
of certain other countries, it was not on the administrathe 
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.. of government that she provided inspiration. It was 
the nature of her limited monaroliy and of Iier parlia- 
^ ntary system that oommanded rospoot and inspired 
"^^tion The one had been stabilized by the end of 
r seventeenth century, and the other had become 
learly defined by the end of the eighteenth. The limited 
lonareliy, certain outlines of wliioh liad been sketched 
in as early as the fourteenth century, was, by the begin- 
ning of the nineteenth century, worked out oompletely. 
Jormal executive power remained with the king, the 
supreme legislative power was vested in Parliament, and 
actual executive power was now exercised by a cabinet 
which consisted of ministers of tlio icing LIMITED 
who were at the same time membei's of the 
House of Commons or of tlio Lords, iho mdntahy 
cabinet could therefore be hold responsible 
to Parliament for its actions as the king’s ministry, be- 
cause it depended for its oontinuod existence upon the co- 
operation of a majority in Parliament and was normally 
(elected from the adherents of the political party which 
iossesaed such a majority. The Prime Minister was 
appointed by the king, but soleotod his own colleagues, 
who acted with him as a body and wore collectively 
responsible with him. All this had been worked out, 
even if its full implications were as yet understood by 
few, by the time of the younger Pitt. 

The fom' salient features of this constitution were, 
therefore, at tlie beginning of the nineteenth century : a 
limited monarchy, dependent upon and do- 
fined by statute, possessing formal exeou- featdubs of 
live power only ; a supremo legislative oonstixution 
body, in Parliament, with the House of 
Commons as the predominant partner in legislation ; a 
cabinet system of government, providing a real executive 
and linking king with Parliament in the constitution ; 
the rule of law, implying the absence of arbitrary power 
on the part of the government, the competence of ordinary 
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laws administered by ordinary tribunals for all oases, and 
the emergence of general rules of the constitution from 
ordinary legislative processes. 

As the whole edifice had come to rest upon the ultimate 
supremacy in the state of the actions of an assombly 
elected by the people, tliat is, upon a representative 
system of government, its key would appear to, be tha 
nature of this system. But, again to baffie the foroigno-, 
it was in the representative system that 
development had most conspicuously lag^ 
sENTATivE England ever since the fifteenth oontury, 

so that it remained the main task of the 
nineteenth century (apart from creating an oiTioiont 
bureaucratic hierarchy) not to devise any new political 
institutions or institutional machinery, not to deHiio 
afresh the essential nature of the British constitution, 
but to bring up to date and more into harmony with 
the new social and economic structure of the country 
this representative system which had not been amended 
in any fundamental way since 1430, and which, in tlie 
seventeenth and eighteenth centuries, had in certain 
directions even been narrowed, quite apart from failing 
to respond to the considerable movement and increase 
of population during that period. 

In the seventeenth century the Commonwealth had 
attempted to modernize the representative system 
(though not to democratize it), but the Protectorate and 
the Restoration had undone its work, and the gr^t 
parties which hold or disputed power in the state in tlio 
eighteenth century had tended to regard the reform of 
the representative system as a purely academic problem 
until, in the reign of George III, they found certain of 
its aroliaisms being turned to account against them by 
the king and his friends. The acts of 1763 (regulating 
the fianchise of honorary borough freemen) and 1770 
(reforming the procedure for the hearing of olootion 
petitions by the House of Commons) were followed by the 
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muoJi more purposeful legislation of 1782 (barring govern- 
ment contractors from becoming members of Parliament, 
and depriving revenue officers of the vote), 

® 1 » . 1 PIEOEMBAIi 

of 1786 (demanding a six months residence repobm in 
qualiflcation of soot and lot electors) and oimtdS*™ 
1788 (requiring country electors to be 
registered a month before tliey could vote), while in 
the latter year the act of 1729, which had made it im- 
possible to vary the franchise piecemeal in the different 
eonstituenoies, was repealed. Even more radical, as the 
country re-emerged from the depths of the anti-Jacobin 
{■error, was the act against electoral corruption forced by 
the Whig opposition upon a reluctant government in 
1809, following the unsavoury Duke of York scandal. It 
was this act that drove the buying and selling of seats 
ill Parliament underground, and materially reduced the 
traffic. 

XJua interest in the reform of the franoliise, or rather 
in the removal of the most scandalous abuses of tlie iin- 
reforjned franchise, though only rarely inspired by any 
high motives and though unaccompanied by any oom- 
prohcnsivo soheme of enfranchisement or redistribution 
of seats, shows that the ancien regime was beginning to 
oruinblo in England long before 1832, and did not then 
awfTor a sudden cUbdcle comparable to that of the French 
in 1789. Other signs, such as the abolition of the slave 
trade in 1807, the repeal of the combination otheb signs 
laws in 1826 and Roman Catholic omanoipa- onANOE 
tion in 1829, point to the same process of erosion in other 
fields. Yet a colossal complacency still continued up to 
tlio very eve of the reform era of the thirties to suffuse 
the countenance of the ruling class. The system of 
government might be “ mixed as a clever foreigner 
hod pointed out, but for all its confusion (which ho had 
not noticed) it appeared to work better than these new 
founs of government which one ordered lilce new suits of 
clothes, only to outgrow them or find them out of fashion 
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as soon as worn. The radicals might declare that the 
constitution had become stultified by the interests of the 
crown and the two Houses of Parliament having become 
identical, so that they no longer checked and balanwd 
each other in the interests' of the people, and Bentham 
might riddle the complacent antiquarianiam of Black- 
stone in his Fragment on Government and then point 
toward the light in his Catechism of Parliamentary Rejom, 
but Lord Eldon was on the woolsack and all well with 
the world. “ In England the machine goes on almost ol 
itself and therefore a very bad driver may manage it 
tolerably well ”, was the comforting thought of Lord 
Redesdale in 1821, while as late as 1830 the Duke of 
Wellington remained ” thoroughly convinced that the 
country possesses at the present moment a legislature 
wliioh answers all the good purposes of legislation, and 
this to a greater degree than any legislature ever has 
answered in any country whatever 

It was as much the fact that any reform agitation 
could break thi’ough this magnificent complacency, as the 
actual alteration of the fi’anohise and redistribution of 
seats, that makes the British Reform Act 
ACT opT 8^32 ^ landmark and an inspiration. In 

itself it was a most tentative measure, in- 
creasing the number of voters in the country only by 
about fifty per cent. A common borough franchise ms 
prescribed (all occupiers of premises of the annuel value 
of ten pounds) and tenants paying fifty pounds pet 
annum were enfranchised in the counties in addition to 
the old forty shilling freeholders (to whom were now ake 
added forty shilling lease and copyholders). Thus the 
picturesque hotchpotch of potwalloper, scot and lot, 
burgage, corporation and freeman borough francbisK 
disappeared, while fifty-six rotten boroughs lost botli 
their members and thirty lost one each. Twenty-tff( 
towns previously um’epresented received two member: 
each and twenty others one each, wliile the comitj 
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members were inoreased by sixty-fiYO. That was all, 

, it made no immediate difTerence to the type or 
Tags of member returned to Parliament. The upstart 
fieniamiii Disraeli twisted the tail of the Red Lion of 
Wycombe to no effect in 1832, bub William Ewart Glad- 
stone (like Robert Peel, a generation removed from trade) 
entered the Commons withont effort in the same year, 
through the traditional door of noble patronage. The 
property qualification for members remained, and they 
were unpaid ; the open hustings remained ; redistribu- 
tion of seats had been incomplete and unscientific ; the 
great majority of adult males remained unonfranohised. 
Yet this pale measure of parliamentary reform had been 
secured only after a popular agitation of unparalleled 
activity over a period of years, and when it came it was 

declared to be‘'flnal". and remained so for thirty-fiveyeors. 

This hard-won and unsatisfactory Reform Act of 1832 
was nevertheless of great and immediate oonstitutiona! 
importance for Great Britain and not without significance 
elsewhere, for, quite apart from its effect upon the 
franchise, it opened the floodgates of logis- 
lation at Westminster and converted a tiny or 
trickle of statutes into a mighty torrent 
that has never since shown any signs of 
abating. Ever since the spate of law-making by statute 
in the days of Edward I, when Parliament was young 
and unformed, legislation through Parliament had come 
intermittently, and law made in other ways had often 
overshadowed it. Although by bho beginning of the 
eighteenth century the supremacy of Parliament in the 
constitution had been established, the Parliaments of 
that century did not use their new supremacy to legislate 
actively. It was a period of relative legislative quiescence 
at Westminster, a period of decentralization in which all 
that could be left to local bodies was left to them. The 
courts of Quarter Session have been described as ‘ genuine 
legislatures ” at this time, and it has been remarked that 
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piece by piece they built up a complete new poor la» 
quite unchecked and unregulated by Parliament until 
well into the nineteenth century. The county magis- 
trates, who manned the courts of Petty and Quarter 
Sessions, united, in their different capacities, judicial, 
executive and legislative power (and in his Esprit ia 
lois they received no mention from Montesquieu). “The 
justices of the peace judged, administered and legislated, 
and to their hands the centi'al government abandoned 
the greater part of local government. ” 

Prom 1832 onward the “ period of legislative quiesd* 
ence ” came to an end, and the central government 
gathered back into its hands the threads of control over 
local affairs. Armed with a philosophy and 
GRAMME OF a programme of law reform by the legislatire 
LAW REFORM j^gthod by Pentham and his school, the first 
reformed Parliament passed the Municipal Corporatiom 
Act, the Poor Law Amendment Act and the Factory Ad, 
all three of vital importance in local affairs, and it and iu 
successors followed them up with a mass of similar 
lation. The character of legislation might change willi 
different administrations, but its flow never slackened. 
Parliamentary reform, as Bentham had foretold, was the 
prelude to a colossal new activity in parliamentary 
legislation, first of all attempting to catch up with ll» 
many changes that had talcen place unheeded and un- 
regulated by the quiescent unreformed Parliaments, and 
later taking the lead itself to effect fundamental clianges. 

Beside this result the mere fact of a fifty per cent 
increase in the number of voters and a belated and partial 
redistribution of seats was almost insignificant in Britain, 
and it was certainly far leas significant to the rest of Ibe 
world, The unreformed British franchise was already far 
wider than any European country that sought to adopt 
a parliamentary system of government before 1832 Iw 
indeed for a good time after) would have considered. 

Not a single on© would have dared to admit so wide an 
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rate ” The Swedish oonatitution of 1809, the 
rinish of 1812, the Norwegian of 1814, the IJVench 
Gkrle of 1814. the Notherland and Polish of 1816 and 
the various German constitutions issued 
between 1816 and 1820, adopted a much fuanohisb 
nanower franchise, and those of the revised ™ 

I^ench Gharte of 1830, the Belgian con- 
stitution of 1831 and of the Gorman states of the years 
1831-34 (Hanover included) still remained narrower in 
proportion to population than the British unreformod 
franchise, though the system they adopted was more 
uniform than the British (it could liardly have been less) 
and none of them had anything so narrow as the franchise 
in some of the British corporation boroughs. Even the 
Sicilian constitution of 1812, whioh mimicked the British 
constitution in almost every other respect {having a 
limited monarchy, a House of Lords with peers spiiitual 
and temporal, and a House of Commons witli county and 
town members, ministers responsible to tlio legislature, a 
summoning of Parliament every year, prodominanoe of 
the Commons in finance and a jury system “entirely 
according to the English custom “) shrank from anything 
aa wide as a forty shilling freehold, or a potwallopor 
or scot and lot franohiso. Indeed, with her reformed 
franoliise, Britain oontimiod to stand, with regard to the 
breadth of her representative system, quite 
apart from the other constitutional countries ^ 
of the old world, until 1848 brought a tem- 
porary adoption of universal manliood suffrage into 
certain continental states, though the Chartist petition 
failed to shake the apostles of “ Finality ” in Britain. 
But the continent was interested less in the British 
franchise than in her Parliament (liowover elected), its 
^ procedure, its supremacy, and its legislative activity. 
Herein lay the wider signifioanoo of 1832. 




PART IX 

AFFIRMATIVE CONSTITUTIONS— 
THE CATEGORICAL STATE 



Affirmative Constitutions — The Gategoiical Slatt 

The impetus of the French Revolution^ emphasized by thtm- 
quences of the American Revolution, mc^ of (he deimniiM 
interpretation of government the leading influence in mmMbj 
the constitutions of the world. The libertarian iradilm.doikj 
bach many centuries in certain countries, but drim unrf/r. 
ground almost everywhere in the sixtee^ith awi 
centuries, revived tinder this democratic stimulus to pndua 
the expressionist state as the supreme political achimmtm<l 
the eighteenth and nineteenth centuries, a form of gommai 
made of, for atid by the people as a whole to an extent ma 
before achieved. 

The reconstruction of the map and of many of the conrii!#. 
tions of the world after 1918 doubled the number of Mj 
expressionist slates. Disregarding the failure of democratk 
institutions in the countries of Latin America lacking a /ifctf. 
tarian tradition, most of the oppressed and submerged peoflaij 
central and eastern Europe adopted ultra-democratic anulMm 
as symbols of their liberation, But, ominously for the future (j 
democracy as an all-conquering force, it was in this hour 
triumph rejected by the very country, Russia, where for dank 
it had been regarded as most urgently needed, and whose raxflm 
of it might have given some reality to the idea of a world saftjs 
democracy. Russia received instead a form of government uiih 
an economic and not a political basis, and its organialisn 
pointed to the leading defect, from the point of view of Stepofltii 
purported to make sovereign, of the democratic slate — had cm 
to treat the vote as an end and not as a means, and while prM 
ing its inhabitant in his person, his conscience andhispio^g, 
against arbitrary treatment, it did not match his rights (i« aciliKn 
by corresponding rights as a producer and as a consumer. Mes 
had been recognited as a political but not as an economic animd. 
With very few exceptions his organizations on a produta if 
consumer basis stood outside, and often against, ikatoflheM<- 
With the violence of all great movements that have bm la 
long pent up, the Russian Revolution rushed to (he filter extur'. 
and outlawed the state in the interests of those forces it had tin j 
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outlaii'ed. All its proselytizing zml^ caused only a temporary 
or priial outlawing of the state in its traditional form outside 
tu Union of Soviet Republics into which Russia had been 
transformed, but the Russian example did produce two strong 
nadions in favour of a rehabiliUition of the state as the force 
{( bdievk once to have been before the principle of national 
m-erdgnty had sapped its vigour and vitality. The state and 
ihe nation had gradually become coterminous as ike nation- 
ilale, but the nation, in every sense, was made to cmie first in 
Ik combination, and the nation, in the expressionist stale at 
hast, meant the majority of its adult inhabUants expressing 
gi.iir will through democratic machinery. In Russia, there was 
Qjter the revolution an agglomeration of nations, but no state; 
and these nations and these peoples were invited to seek expression 
through machinery outside the previous experienwe of the slate. 

“ The state is not enough, therefore destroy and ignore it ” 
tra« one permissible attitude, but another was to expand and 
strengthen it. The former was the soviet way and the latkr 
the fascist. In 1919 Italy, whose political realization as sucft 
a half century earlier had been more than completed by nm 
Imitorial gains, continued to feel herself thwarted as a nation- 
Me, and particularly as a state which had assumed all the 
trappings of democracy without, apparently, reaping many of 
ite advantages. With all that flamboyance which distinguish^ 
the Italian from the Northern Renaissance four or five hundred 
gm earlier, the state was re-founded, not on a democratic basis 
{though democratic forms ivere at first allowed to survive), not on 
a jODiei basis, but on a basis that welded elements of both into a 
natm authoritarian tradition, and produced, within five years 
dfthe appearance of the first, a second and an even, more strident 
aHernatm to the Utherlo prevailing trend in government. The 
fiw new alternatives, while professing to abhor each other, 
iiffered less than cither differed from political democracy, and 
Idh chose to look upon the citizen as a worker rather than as a 
busehdlder, to see a nation rather as a aeries of human hives 
Ikn the statistical sum of Us adult inhabitants. Bui the one 
toUmted and indeed protected drones, whereas the other would 
gke recognition and power only to the workers. 

Italian fascism, because it could be b 2 iiU up on the traditional 
lasts of the state, and destroyed none of the earialing economic or 
wclal classea within it, found ready imitators even where Ike 
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soviet example was most feared; and as comity after comAx^ 
that had taken up democracy and adopted libertarian instilutmi, 
began, for one reason or another to find, like Ilaly, Ikat thingt 
did not work out as anticipated, the authorUarian state organized 
on a corporative basis became a commonly accepted form. 

A fourth alternative also existed — for ike detnociaeies le 
adapt themselves to new needs and to demand for a mn 
adequate recognition of the economic side of human o)'ganizatm 
through the creation of fresh governmental macJUnery. Most of 
the libertarian states, and notably Fratice and Britahi, conUnUi 
themselves with piecemeal treatment of these pr(d)lems, that sam 
ad hoo procedure as had preceded the more syslemaiic reform 
British institutions in the nineteenth century, and time t«M4l 
show whether or not systematization, such as produced the com- 
plete reorganization of local government and the cxnirls of law in 
nineteenth-century Britain, will emerge in lime in Ike sphere if 
producer and consumer relationships {to each other and to th 
state) to prevent in Britain {and in certain oidier liberlarm 
countries) a breakdoim of confidence in existing machinery aiid 
in the progress of reform such as will produce acceptance of one 
or the other ready-made alternatives. 

In two countries among the great pmvers -inore systematic 
i/reatment of the sa7ne symptoms has been atic^npied. BeputAican 
Germany included, in her new constitutional system of 1929, 
machinery {centering m the Roiohs\virtsolialtsraii) that aimed to 
fill the gap, and might conceivably have been developed to do so 
in circumstances less unpropiiioua, but when the new system dii 
not work, the democratic state, together with its jirodneer-organiza- 
tion {the consumer side was little considered), was overthrown ii» 
a mood of despair for a fresh panacea, which, saved up in Teutonic 
guise as the National Socialist stale, many of Qie new ideas on 
government that the post-war period had p>roduced, combined kiA 
some devices hoary in their antiquity, and tackled ihe problem of 
citizen, producer and consumer zoilh all the nilklessness and 
more than the ingenuity of the Russians and Gie Halims, though 
without ihe originality of either. The fate of this variation on 
two alternatives has also to be awaited. 

The United States of America, content with the piecemeal 
methods of ihe other democracies during a decade of nmivallei 
prosperity after her war of 1917-18, turned to less Iradilional 
machinery when the great depression which- began in 1939 
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ptunged Ur into Ur worst economic crisis and the first since the 
safeitj wive of iU frontier had comidclely ceased to exist. With- 
out recourse to a new interpretation of the citizen or the adoption 
of ft neu} system of representation based on economic calegorieSf 
she nevertheless resorted to state-planning as ilioroughgoing aa 
rtflt of Somei Russia, and to the codification of producer, outro- 
prenour aiid consumer relationships of all hinds as minute as 
that of fascist Italy {and in both spheres her task was of necessity 
far more complicated, through her greater degree of indjislriaUza- 
arid her higher standards of life). In her case the new 
raacltinery had to be introduced into the gaps in her existing 
political system, lohich ivas regarded as basically immutable 
tiriuaUy by all concerned. Much of this machinery has now 
dropped out, more has been ejected by the system ilself, but 
enough remains yet to achieve a mayor transformation. 




CHAPTER XXVI 


the RUSSIAN ALTERNATIVE— SOVIET AS NUCLEUS 

The Tsarist maohinery of government in tbe Russian 
empire bad shown itself to be so completely inadequate, 
even as the starting point of a libertarian regime, that 
the revolution of 1917 was able entirely to ignore it. 
The traditionless Douma of the intelligentsia was unable 
to step into tlie gap. Kerenski waa no more successful 
than Prince Lvov in stabilizing a demo- 
(ratio system, and. the left wing social bolshevus 
democrats, the bolshevist party led by 
Lenin, that seized power in October and November 1917, 
were able to prevent the scheduled constituent assembly 
from meeting. This procedure was exactly the opposite 
of that which was followed in Germany a little over a 
year later, when the central oounoil of soldiers and 
workers (modelled upon the organization of soviets 
ffhich were the basis of the bolshevist authority in 
Russia) meeldy handed its power over to the new con- 
stituent assembly that was later to frame the Weimar 
constitution on the libertarian model. 

With the postponement (and eventual strangulation 
at birth in July 1918) of the Russian constituent assembly 
that had been expected to produce a democratic con- 
stitution of a more or loss conventional type, the field 
was left clear for Lenin, a supremely able practitioner of 
revolution who had distilled from the writings of Karl 
5brx and from his own interpretation of the course of 
history since Marx, a theory of government and a pro- 
gramme of action that involved rejecting all tbe liber- 
tarian and democratic maohinery of the expressionist 
state in addition to the autocratic and repressive practices 
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of legitimist regimes, in favour of building up a ne* 
type of governmental organization, whioli should creat, 
an anti-state rather than a state. He anr 
his colleagues, while still relying on tt 
existing organization of their patty fe 
directive and executive purposes, made use, as theexpres 
sionist unit of their system, of the soviet, a spontaneonsli 
generated by-product of the revolution of 1906. U 
soviet (a council of workers or soldiers) was a simple cel 
admirably suited to their purposes, for out the masse 
soviets could bo evolved the most complicated organism 
required for the worldng out of their ideals. To usetli 
Communist party as the operating, and the congresses o 
soviets as the ratifying maohinory of government wa 
magnificent improvization. This parallelism, adraittedi; 
an expedient at the beginning, has continued ever sine 
to be an essential and perhaps the most powerful feat® 
of the constitutional system founded in Russia in 1911 
The “ party lino ” of development has, in addition, beei 
the most powerful lead that revolutionary Russia ha 
given to other countries. Soviets sprang ui5 like mnsh 
rooms in a number of other lands during tlio years immedi 
ately succeeding 1917, but everywhere outside (andii 
some places, such as Finland and the three Baltic stales 
inside) the former territories of the Tsar, they were a 
easily plucked out. The “ one-party state ”, on theotbe 
hand, has become (after being at first derided everywhere 
a permanent attraction, oven to those rdgimes otherwb 
most violently opposed to bolshevist ideas 
amiable Atattirk, of whom it lias beei 
said that his fine sense of jxmtice hiclln« 
him toward trying everything and everybody at le« 
once, had an opposition party created in order that thi 
game of parliamentary government could be playet 
according to the established rules, only to retreat behmi 
the one-party line when, in his country os in many other? 
chaos rather than order seeined to emerge. TheBolshc 
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riks in enough ohaos on tiioir hands to want at 

all costs to avoid produoing more, and the ono-party 
state (even if they refused to call it a state, and it certainly 
did not look like one to orthodox political soiouce) wna 
(heir trump card. It was a ruthless device hut it worked, 
and against chaos or alleged chaos in other lands a policy 
of "Clubs are trumps — no othor suit allowed” has 
subsequently been found to work only too well. To the 
state of one-party polioies and no i)arty politics the 
idea of “His Majesty’s Opposition” toward which His 
3lajesty’8 Governmont has not only to bo tolerant hxik 
also polite (and whoso leader rocoives an oilicial salary), 
seems as outmoded and as unreal as those oightconUi- 
centiuy battles in which one’s opponents wore oourtoously 
invited to shoot first. Lenin and his followers thus 
released into the world in tho ono-party stato an icloa 
that lias come to bo the Leitmotiv of an mi-Tolstoyau 
era of totalitarian war and equally totalitarian peace. 

If the structure of this now and mighty govorninoiital 
njacliine of bolshevisb .Uussia was oomposod of permuta- 
tions and combinations of soviets, and if tho motive 
force was supplied by tho organization of tho Coiniuunist 
party, it still needed a purpose to justify tho oxlstoiico 
both of the maohiiiory and of the power. TJio irarty wns 
only a means to an end and tho soviet was only a moans 
to an end. That end was not to bo tho libertarian ex- 


pressionism of political domooracy, biifc was proolaiinod 

to be the creation of a classless society in 

which men and women wore to rocoivo goofcT?*’”* 

reward only for thoir own labours (but for 

all of their labour) and in which "he wiio does nob work 

shall not eat ”, This ond was construed as involving 

tho treatment of the citizen primarily as a consumer and 

aa a producer (everybody was of nooossiby a oonsumor 


and was now, by compulsion, to bo a producer as well) 
and only incidentally as a voter. His vote derived only 
from Ids activity in production and consumption, or in 
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ACTIVE 
CITIZENS 
AND IiIEBE 
INHABITANTS 


their co-ordination. His 25art in the govormnoufc of liis 
country arose, therefore, in the course of his working life, 
and not as something entirely divorced from it for wliich 
he put on his Sunday suit. He expressed himself and 
voted as a member of a trade union, of an arid (a co- 
operative of individual producers) or of a oollootivo farm ; 
he expressed himself and voted as a member of a coa- 
sumer’s co-operative ; he expressed himself and voied 
in his local soviet, which was organized on bho basis of 
where he worked and not (unless the two coincided) of 
where he lived; he could, finally, if those. oiiblots wero 
not enough, and he wished to bo a really 
“ active citizen ” as opposed to n “ mere 
inhabitant ”, seek admission to tho (Jom- 
munist party and express hiinsolf and vote 
in the local branch (also baaed, usually, upon i)laco of 
work). In any of these he might be chosen a dologato to 
a district or provincial or even to tlio central council or 
congress of soviets, of trade unions, of arid, of collec- 
tives, of co-operatives, or of the Communist jxitty. 
These organizations have been lilrenod to a group of 
pyramids, each rising to tho apex of a contra! congress 
(the soviet pyramid to the sharper point of a contra! 
executive committee and a Council of People’s Com- 
missars, and the Communist party pyramid also to tiiat 
of a central committeo and a poHticrd 
bureau or inner committee), and this ia 
indeed a useful if a somewhat gonoralized 
pictm*6 to leave in the mind, a group of groat pyrannJs 
towering around and connected by subterranoan passages 
to a spliinx whose face at the moment is tliat of fclio 
General Secretary of the Communist party. Its hostilo 
critics call this system in its practical working ” tho most 
ruthless dictatorship of modern times”, bub more friendly 
ones sum it up as “ not a dictatorship but govornment 
by a whole series of committees” and call it “multiform 
democracy It is certainly multiform. 
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If blie multiformity of the administrative system of 
bolslievist Russia made it diffieult at first to accept it ^ 
a state in any understood sense of that word, 3 .eiwito»ial 
the amorphous nature of its territorial agolojibra- 
aggloineration only served to increase this 
diffioulty. A number of provinces in the western part of 
the Russian empire had broken away from it completely, 
Tvith or soon after the advent of tlio revolution. After 
a period of uncertainty and war lasting for several 
years, some of these (Finland, tlie three Baltic States, 
the former Russian Poland and Bessarabia) found tliom- 
selves definitely (and, it appears, permanently) outside 
the bolsbevist sphere of influence, but others (tlio 
Ukraine, White Russia and Transcaucasia, os well os the 
remote trans-Caspian regions south of tlio Aral Sea and 
liake Balkash), while retaining their new national inde- 
pendence, found themselves, sooner or later, equally 
definitely and permanently inside it, and accepted the 
sovieb sbruotuxe, the classless society and the domination 
of til© Communist party instead of violently rejecting 
them like Finland, Poland, Rumania, Esthonin, Latvia 
and Lithuania. 

At the beginning, the original Russian Socialist 
Federative Soviet Republic (comprising all the territories 
of tho empire that did not break away, and covering 
roughly three-quarters of its area in 1914) was the only 
one directly under Bolshovilc control, and had no definite 
constitutional connection with tho independent soviet 
republics on its western and southern borders. This 
R.S.F.S.R. was something tangible to wosbom eyes, even 
if its form was not familiar to political science, from tire 
time it received a written constitution (based upon the 
principles enunciated in tho “ Declaration 
of Rights of the Laboiu’ing and Exploited b. 8 .p. 8 .b. 

■n I .. 1 . 1 1. 1 ■, n ^ L’ \ AS MGODBDS 

Peoples which formed its first section) on 
July 10, 1918, by resolution of the fifth All-Russian Con- 
gress of Soviets. 'On the other hand, what is now kno^vn 
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THE U.S.a.R. 
AS OONSUM- 
MATION 


as the Union of Soviet Sooialist Bopublics (formed i». 
series of treaties and agreements between 
the Uitraine Soviet Republic, tlie White Rnssiim ^ 
Republic and the Transoauoasian Soviet Republiri^ 
not oome into existenee until 1922, and its firetconife 
tion did not oomo into force until January 13 jgj. 

within a few days of the death of'le^ 
In a way this was symbolic, for while th 
social and economio structure of the bd 
shevist state was primarily Lenin’s own achieveffleet 
and was orystalUzod (to the extent that it could h 
crystallized in a single document and at that early 8 ta« 
in the revolution) in the R.S.F.g.R. oonstitution of 19 H 
the national and federal structuro was above all the vcd 
of Stalin (who became, after Lenin’s death, aod b 
remained, the leading figure in the bolshevist hleiatchri 
and was crystallized in the U.S.S.R. oonstitutlonofisi 
Both those constitutions have now been replaced by net 
fundamental laws, that of the R.S.P.S.R. in 1926 (toffhid 
have since been made piecemeal amendments from his 
to time) and that of the U.S.S.R. in 1930, but their bsa? 
principles have not, it is claimed, been affected by (b» 
changes. 

The regions originally outside the R.S.P.S.R., « 
subsequently separated from it, that now belong to die 
larger union of all soviet states formed out of tertitou 
formerly belonging to the Russian empire, liave adopted 
constitutions based upon similar principles, and these 
have been amended in step with tlie changes in tb 
R.S.B.S.R. and the U.S.S.R. But only the R.S.F.S.B. 
and the White Russian Soviet Ropublio bear the nanie 
“ Russian ” and the U.S.S.R. itself, which careMy 
avoids that word in its title and in its public dooumentJ, 
is teohnioally not a Russian state at d 
Without alteration to its constitution h 
could accept a sovietized Poland, a soriet 
ized Rumania, or oven a sovietized Japan (exam^w 


xr.s.s.n. NOT a 

“ IIVSSIAN ” 
STATE 
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taken from countries sharing a common frontier with the 
y.S.S.B-. though the list could include the whole world) 
33 a constituent republic of the Union. Constitutionally 
its expansive possibilities are as great as were those of 
the federal union set up in the United States of America 
jn 1787 , and its achievements as a “ state-maker ” have, 
taking the shorter period of existence of the U.S.S.R. 
into account, hardly been leas considerable. The four 
constituent republics of 1924 had, by 1936, become 
eleren, though the increase had all come, not from any 
lorritorial expansion, but from alteration in govern- 
mental status among various parts of the Soviet Union. 
The Transcaspian region north of the Afghan and Persian 
borders where Bolshevik control was at first uncertain, 
fl-as gradually organized between 1924 and 1929 on the 
basis of complete national independence of the Russian 
Soviet Republic, but with membership of the U.S.S.B. 
retained, into three separate soviet republics, the 
Turkoman, the Uzbek and the Tadzhik, 
and then, in 1936, the revision of the con- oonstitdbnt 
stitution of the U.S.S.K. provided an oppor- 
tnnity for dividing the nationally heterogeneous Trans- 
caucasian Soviet Republic (which, as such, ceased to 


exist) into three separate soviet republics, the Greorgian, 
the Armenian and the Azerbaijan, stretching (in the 
order named) from the Black to the Caspian Sea. Finally, 
the two autonomous regions of the R.S.F.S.R. lying 
immediately to the north of the three Transcaspian soviet 
republics were now given their national independence 
by being separated from the R.S.F.S.R. to become two 


constituent republics of the U. 8 .S.R., the large Kazak 
Soviet Republic and the smaller lUrghiz Soviet Republic 
along the Mongolian border. 

It is not improbable that other of the autonomous 
regions on the borders of the R,S.F.S.R. may in the 
future become separated from it as constituent republics 
of the U.S.S.R., with the theoretical constitutional right 
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to secede from the Union (a right not accorded to 
autonomous regions), though Stalin has set his^ 
against the idea of all autonomous 
TrsSSE of the difTerent soviet republics ^ 
able to look forward to such an 


in status. For those of the autonomous regions (soa». 
times called “ autonomous republics ” if urittjn 
R.S.F.S.R.) that are surrounded on all sides bytI.S^£, 
territory and not bordered at any point by a foreignstait 
the right of secession that promotion to be eonstitneiij 
republics might give them would, Stalin points out h 
meaningless, for “ they have nowhore to go if theyse«4 
from the U.S.S.R For rather similar reasons it worij 
be more difficult for Kentucky or Kansas to secede boo 
the U.S.A., than for Maine or Texas or California, 
all given the equal constitutional right to do so, but (h 
U.S.A. has solved the problem by refusing to eountenana 
the right of secession for any of tliom. In practice its 
probable that any oonstituont republics of the ll.S.S.11. 
would find it quite as difficult permanently to secede bom 
the Soviet Union as did the cloven Southern State to 
secede from the American Union in 1801. 


The differences between the federal constitution of ll* 


U.S.S.R. in its 1936 and in its original 1924 versioD, 

though important, are perhaps not as great as might 

have been expected in view of the enormous changes 

U.S.S.R. ooN- place in the Union during thwe 

sTiTUTioNs or twelve years. At the beginning of 1924 

102<t AND 1030 T • > XT -ns • -n !• 7 

Lenm 8 New Eoonoinio Policy, a teraporair 

dilution of pure socialism with certain features of 
capitalism, had not yet been abandoned, nor had 'hot- 
sky’s idea of world revolution given way to Sta¥s 
“ socialism in one country In 1920 the first five-jw 
plan, of large scale industrialization and increase h 
production of every sort, was formulated, and in 19S 
put into operation, to be suoceedoci by a second five-ywr 
plan in 193.1 and by yet a third in 1036. The retreatftoo 
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odd revolution and the advance of the era of planning 
^re accompanied by a return to the international concert, 
membership of the League of Nations and adhesion 
) the Kellogg Paot, and finally, in the sphere of foreign 
dations, the U.S.S.R.’a series of pacts of non-aggression 
■ere supplemented by definite alliances -with EVance and 
iechoslovakia. 

The population of the U.S.S.R. had increased in the 
ecade 1926-38 from 147 to nearly 166 million people, 
ie industrial population had risen from eight million in 
J22 to over twenty-five million, while compared with 
efore the war nearly twioe as large a percentage of the 
eople (36 instead of 20) lived in cities. Some of these 
ianges were inevitably reflected in the new constitution 
fl936, even though the basic organization of the soviets 
id the basic control of the Communist party rem^ed 
limpaired. Many of tho solid achievements of the 
ilervening period (suoli as the complete elimination of 
le private capitalist, of the employer class 
1 industry, and of the Kulak in agriculture) of the 
sde it possible to draft the 1930 document mtBBVENniQ 
iinore positive terms. It could bo made a 
stement of tho typo of government that had actually 
sen evolved rather than a programme for the type that 
as desired. It lacked the flamboyance, perhaps even 
me of the enthusiasm of its predecessor, and certainly 
me of its heterodoxy. While Lenin had regarded the 
ate as a device for enslaving the people, and as a concept 
le remnants of which could he expected to wither away 
iderthe soviet system, Stalin, in 1936, laughed at critics 
to tried to maintain that tho U.S.S.R. was not a state 


it "nothing more nor less than a strictly defined geo- 
apMcal concept It is true that the U.S.S.R. (or even 
le R.S.F.S.R.) was in no sense a nation-state, for the 
olsheviks had “ divorced the state from nationality 
id race ” so completely that foreigners living and work- 
gin the U.S.S.R. were allowed to vote andjj8fti®lp^ 
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in public affairs on a basis of oompiete equalitv -t 
natives, and the name of the Union, as has been 
bore no national or racial labftl 

“ THia STATE ’’ U„ ino^ i- bul 8 

REINSTATED was, by 1936, unquestionably a state ijia 

one foreign policy, one united army, 
social system and one general type of government for jg 
its parts, though a high degree of autonomy in domegiie 
affairs was enjoyed by many of these parts, especially 
eleven constituent republics. 

Though the truly federal nature and objects of 
U.S.S.R. are not generally questioned (the more closelr 
consolidated Russian Republic, though called ‘‘feds, 
ated ” stands in a more doubtful position), there ate 
v.a.s.R. uevertholeaa, oritios, who see in the “gieii 
FEDBRAwsM Russian Ghauviuiam ” that Lenin is atl^ 
attributed to Stalin, and in tho 
of high ofiioials in nearly all the constiluert 
i-epublios, a menace to the U.S.S.R. as a federal imios, 
and who anticipate for the future, instead of greabt 
autonomy for its parts and an inoroaso in the number of 
constituent republics, a now polioy of consolidation, so tlat 
it may again become “Russia, one and indivisible”. 

The constitution of the U.S.S.R. of 1936 deolarestbe 
Union to be “ a socialist state of workers and peagaob” 
“the (article 1) and its first section is devoted to 

“ The Struotm-o of Society”. Pro- 
THE U.8.8.R,, perty is defined as that of the state, thatd 

1030 V ^ • 

oooperative-colleotives and that of indi- 
viduals, and while the last is allowed to exist and to be 
inherited, its permissible forms, origin and extent ate 
carefully defined (article 10). Article 12 repeats tte 
slogans “He who does not work shall noteaf’aod 
“ From each according to his ability, to each accordu^ 
to his work The second section of the constitnlia 


deals with “ the Structure of the State ”, article ISnamii? 
the eleven soviet socialist republics “ united in volunt^ 
union ”, article 14 listing under twenty-three headii^ 
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^ sphere of action of tho central authority of the tlnion, 
ad article 16 leaving residual powers in the hands of the 
.parate republics ; article 16 requires that „ 
le constitution of each soviet republic strootdbb or 
ad be drawn up "in full conformity 
iththe constitution of the U.S.S.R." ; article 17 gives 
le right of secession to the constituent republics and 
tide 18 guarantees the integrity of their territories • 
tides 19 and 20 declare the laws of the TJ.S.S.R. to be 
preme in all the republics and as prevailing over the 
ffsofthe sepai’ate republics, while article 21 prescribes 
common citizenship for all inhabitants of all the parts 
the U.S.S.R. The third section of tlie constitution 
ah with " The Highest Organs of State Power ” and 
Qsiderably simplifies the system of 1924. „ 
le " All-Union Congress of Soviets” of op statb 
jearliersystem is replaced by a " Supreme 
riefe”, meeting twice a year instead of 
ce, and consisting of two chambers with identical 
WK, elected dii’eotly, instead of ono, elected indirectly, 
ey are known as the " Soviet of the Union ” and the 
ioviet of Nationalities Tlie former is to represent 
! people as a whole, and the latter contains not only 
equal number of delegates from eaoli constituent 
lublio, but also a smaller number from each autonomous 
lablio, autonomous region, and recognized national 
ioa contained within any constituent republic. In 
it session the two chambers elect aPrae- 
Im of 36 members to exorcise certain 
efaliy defined powers (article 49) on 
lalf of the Supremo Soviet between its sessions, but 
' to legislate. The shadow of recent developments in 
Jiga policy falls across part of a clause (j) of article 49 
5 last seventeen words were inserted at a late stage 
he draft constitution) which says that the Praesidium 
? In the intervals between sessions of the Supreme 
iet of the U.S.S.R. , declare a state of war, in case 
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of an armed attack upon the XJ.S.S.H., or in case 
need of fulfllling international treaty obligations of 
defence against aggression". The previous "Council 
Nationalities " wliioli had been part of theCfentialExes 
tive Committee of the U.S.S.R. (seotion four of the con- 
stitution of 1924) was suppressed, and generally 
deliberate oonfuaion of exeoutive and legislative fimctiaa, 
that had been a oharacteristio of the earlier eonfitllutitt- 
making of the Bolsheviks, was avoided. 

No longer oan it be said that between legislation jirf 
administration no line is drawn, though it has to U 
remembered that institutions are still regMded in th 
Soviet Union as existing primarily to carry out a polb 
and thus they tend to bo changed not only as polkyi 
modified, but when and directly they do not appear to 
be aiding in the carrying out of that policy. The deai 
hand of constitutional forms that must be adhered to, 


POLIOIIOS 

MOULB 

IKSTIIUTIONa 


oven if generally approved policies have to 
bo modified or abandoned in so doing, sod 
as has been the ease in the United Stata 


on a number of occasions in recent years (notably iti 
regard to the proposed prohibition of child labour tkou^- 
out the Union), has not been allowed, as yet, to 
developments in the U.S.S.R. in its frozen grip. Bie 
constitution of the U.S.S.R. (and this applies to the 
other soviet oonstitutions) is not, though it has been {tn 
on paper, fixed or rigid in any way. The ideaoftbe 
state may now have been accepted loss grudgingly Hue 


at first, hut the state remains only a means to an end 
and has not become an end in itself. Whatever may k 


thought of the particular ends that the Bolsheviks desm- 
it must at least be conceded that this view of polifel 


institutions and of the state allows these ends tc bf ; 
pursued with great singleness of purpose and tremcodoe 
vigour of 6xpre.ssion. Many other lands have, withvw- ; 
ing degrees of success, attempted to infuse a likeaMftJi 
to facilitate a planned ooui’se (and to respond rapid!? tej 
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emergency changes of helm) into their own institutions. 

The fourth section of the constitution of 19361ay8down 
the broad lines on which the government of the constituent 
republics is to be founded. A unioameral 
‘Niioreme Soviet in each is, like that of the 
U.S.S.R-, fo elected for a period of four SSSr 
vears by direct universal secret ballot of all 
iababitants over eighteen years of age, and is to elect its 
own Praesidium (article 61) and appoint as executive of 
the repuhlic a Council of Peoples’ Commissars (article 63). 

The fifth section of the constitution, dealing with the 
organs of state administration of the tJ.S.S.R., defines the 
powersand composition of tlie All-Union Council of Peoples’ 
Commissars. Though the competence of this executive 
body is wide, it is held (article 66) strictly accountable to 
the Supreme Soviet, or, when that body is not in session, 
to its Praesidium. This clear recognition of the responsi- 
bility of a supremo executive to a supreme bxeodtive 
legislative body was not to be found in the responsi- 
earlier constitution. While the prevailing LEorstATORE 
European trend between 1924 and 1936 increased 
had been in the direction of making tire executive more 
independent of the legislature, tliat in the U.S.S.R. thus 
appears to have been in the opposite direction. According 
to tlie letter of the constitution at least, the system of 
1936 would appear to give the legislative body known as 
the Supreme, Soviet both the first and the last word in 
the actual government of the U.S.S.R., leaving, to the 
Peoples’ Commissars the sphere (responsible execution 
and administration) between. Theoretically at least, the 
Council of Peoples’ Commissars appears to stand well 
above the President’s cabinet but well below His Majesty’s 
government, but it no longer has the “ unlimited powers, 
subject to recall ” that the earlier commissars appear to 
have wielded with constitutional sanction. One very 


significant change (already foreshadowed by piecemeal 
reorganization of that department) is the complete 

2d 
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absorption of the functions of tlie State Political L 
ment (the O.G.P.U.), a distinct organization irndw^ 
constitution of 1924 (section IX), in the work of theP^ 
missariat of Home Affairs. Devolution of administi^ 
functions to the constituent republics, wliile remaini ^ 
is not so extensive as before, and a distinction ig car2 
drawn (articles 73 and 76) between All-Union PeopW 
Commissariats (inoluding defence, foreign affaire, foreia 
trade, oommunioations and heavy industry) which 
directly in all parts of the U.S.S.R. and Union-Republie 
Peoples’ Commissariats (inoluding agriculture, finance 
internal affairs, justice and health) which act in tte 
main only through like-named Peoples’ GommisaariaUof 
the constituent republics. 

The sixth section deals with the organs of state adminis- 
tration of tlie constituent republics and provides a system 
LOCAL Union-Bopublio and Republio PeopW 

ORGANIZATION Commissariats. The seventh section covwg 
powSi^^ autonomous republics 

existing within certain of the constituent 


republics. The eighth section deals with local organs of 
state power from territory {Krai) down to the smallest 
urban or rural locality, tlie village varying in organization 
in different parts of the Union. 

The ninth section deals witli the judicial system. 
Members of the Supremo Coiu't, and of all others in tbe 
judicial hiorarohy, hold office for five yoaK (except those of 
the People’s Courts where the period is three years) and 
are elected by the soviots in the areas over 
SYSTHM ^ which they hold jurisdiction (the Supreme 
Court of thoU.S.S.B. by the Supreme Soviet 
of the U.S.8.R., the Supreme Courts of the constituent 
republics by their Supremo Soviots, and so on). Tbe 
Supreme Court of the U.S.S.R. is “ charged with tbe 
supervision of the judicial activities of all the judicial 
organs of the U.S.S.R. and of the constituent repubb’es" 
(article 104) ; judges are declared independent of dl 
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other authorities in the state (article 112) and the practice 
of having peoples’ associate judges sitting in all courts 
[an interesting procedure dating from the earliest days) 
is to continue (article 103). The Attorney General of the 
tJ.S.S.B. receives liis appointment from the Supreme 
Soviet for seven years, and himself appoints all state 
attomies for terms of five years, while the appointment of 
district attomies by these state attornies require his con- 
firmation. The whole hierarchy of state and district 
attomies “ functions independently of any local organs 
ffhatsoever ” (article 117). 

Section ten outlines the “ Basic Rights and Duties of 
Citizens ” and is much nearer in form to the ordinary 
libertarian type of declaration of rights than any of the 
more rhetorical statements of rights produced early in 
(he revolution. As much had obviously happened to this 
revolution between 1918 and 1930 as happened to the 
French Revolution between 1789 and 1796, and again a 
declaration of the rights of man and of 
the citizen (the “ Declaration of Rights SSs ^ 

the Labouring and Iflxploitcd People ” ^ “ 

in which the Third Congress of Soviets 
jjpressed, on July 10, 1918, “its absolute resolve to 
iterate mankind from the grip of capital and imperial- 
im ”) gives place to a statement of the rights and the 
lutles of “ the oitizons of the U.S.S.R.” alone. Mankind 
B a whole is not mentioned, but, significantly, “the All- 
Jtiion Communist Party [of Bolsheviks] ” is (article 126). 
klany of the crudities and punitive exclusions of the 
arlier declaration are eliminated (for instance, article 123 
leclares “ Equal rights for citizens of the 0.S.S.B., irre- 
pective of their nationality or race, in all spheres of 
conomio,' state, cultural, social and political life, shall 
ean irrevocable law ”) but much of its ability to stir 
aen’s souls has gone as well. Por better or for worse the 
venging angel has given way to the recording angel. 

The revised electoral system outlined in the eleventh 
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ft. 5 


THU DEVISED 

ELEOTOBAZi 

SYSTEM 


section of tlie constitution has received the greatest o 
tion abroadas well as having been given thogreatesta ^ 
of publicity in the U.S.S.K. itself. This is significa^ 
it is the place where the closest approximation to'fc 
accepted principles of the orthodox democratic state ‘ 
to be found. Like tlie declaration of riglits, the elecford 
system has now become “ respectable ” if notyetentireii 
orthodox. Tlie principle of a unive,s^ 
franchise is really carried to its logical con. 
elusion. All persons within the tJ.S.SR at 
the time of an election (including people who ate wit 
citizens but who are engaged in work in the countiy)nlio 
have attained the age of eighteen years, have tberightto 
vote, certified imbeciles and peraons disqualified as part 
of a court penalty alone excluded. All the other diskned 
classes of the earlier soviet franclnso disappear (arKcfe 
135). Every citizen has one vote only and all votings 
secret ; elections of every sort are direct ; every dcputj 
has the duty of reporting on Ms worlt to those who elect 
him, and lie is at any time subject to recall by a deci^ 
of a majority of the electors in his district. Theeystenj 
of nomination alone -departs from the canons of tth 
strict democratic orthodoxy, for (article 141) “The right 
to nominate candidates shall be ensured to public organiza- 
tions and societies of working people ; Communist parly 
organizations ; trade unions ; cooperatives ; organiza- 
tions of youth ; cultural societies No haphazanl 
agglomeration of a yn’esoribed number of citizens can 
nominate, nor can electoral primaries (except any that 
may bo organized ad hoc by and within tlie Commnnist 
party or other of tlie named groups) bo rim off. The filter 
of adoption by an approved organization has to be passed 
through by every candidate. In theory this might si) 
produce quite a number of candidates in any given 
electoral district (for instance, tlio letter of the con- 
stitution would j)ermit religious communities to pat 
forward candidates), but in the first election held after 
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the new constitution came into foroo, that of December 
13 , 1937, in no constituonoy (for this traditional word 
may once again with propriety be used) was more than 
one candidate finally presented to the voters. 

This state of affairs has been variously interpreted • 
by some as evidence of the striking unanimity of sentiment 
tbftt must and does animate a classless 
society from which the mock battles of »®»roc»Awo 
capitalist political parties have long been 
eciicated ; by others as the old authoritarian Adam at 
work again, reducing a theoretically free election to a 
fontroUed plebiscite and using tlio very methods that have 
been adopted more openly by avowed fascist r^imes. 
Whatever may be thought of the alleged practical approxi- 
mation of soviet to fascist elections under the new con- 
stitution, it must at least be reoognized that orthodox 
democratic practice is left behind before article 141 is 
reached, and is well out of siglit by the time elections 
come to be held. But then, soviet domooraoy is not 
orthodox demooraoy, it is “ an incomparably higher form 
ofdemocraoy Certainly tlie greatest formal reproach 
ferelled by democrats at the earlier soviet system of 
TOting, the disproportionate voting-power given to the 
urban population (ouo delegate for every 28,000 electors, 
ffbereas outside cities it was one for every 126,000 
inhabitants, which was roughly equivalent to giving each 
urban elector two votes to each rural elector’s one) was 
temoved in 1936, but how much this was done out of 
regard for demooratio equality and liow much simply as 
a result of the reorganization of rural life, combined with 
an increase in the luban population to 36 per cent of that 
ofthe whole Union, and of industrial workers to twenty- 
ive millions (or nearly threefold since 1921) is again 
problematical. It was certainly not deemed safe for 
Ihe revolution immediately to accord an overwhelming 
noting majority to tlio vast though uncertain quantity 
0 rural workers, any more than it was felt wise, even in 
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the cities, to let the directive control of the ma(jk| 
of government out of the hands of members of the Cm? 
munist party. A oompletoly equalitarian franchiw 
coming after, nearly two decades of revolutionary gorent 
mont, can just as well be regarded as a sign of stttuKtj 
and consolidation as of inconsistency and backsliding ’ft 
depends on which end of the telescope is placed to ftg 
eye. 

The twelfth section, dealing with tlie emblem, flag aca 
capital of the U.S.S.R., and the thirteenth, pcescribint 
the procedure for amendment, complete the constitution 
of 1936. Amendment now becomes a somewhat banfe 

AMENDMENT (indeed, the earlier constitution bd 

OF ooNSTiTu- been described as the most mobile known to 
LESS S™ political science), the familial- two-thinh 
majority in each chamber of the central 
legislature (the Supreme Soviet) being required, mBtead 
of a simple majority in the iinioamoral All-Union Con- 
gress of Soviets. Just as legislation has been made 
distinct from administrative nets, so now also comtilB- 
tional amendment is made distinct from ordinary legisla- 
tion. One wonders wJiat Lenin would have commenUd 


on this circling of the Rod square. 

A not unfriendly critic oommontod on tlie draft con- 
stitution of 1936 (from which the constitution of 1936did 
not vary in essentials) that, to the extent of limillng 
party organization to the Communist party “there^iiiK 
is to remain a dictatorship ”, but apart from that he sets 
in it “ an immense advance over past technique ”, appean 
pleased that “ Tho logislatiue is nrade 

CONSTlTtr- ^ ® . .. 1 Ii I 

TxoNAL supreme over tho oxocutivo and tW 

there is “ limitation at every point d 
executive discretion such os Russia ha# 


never known ”, rejoices that ” tho place of the individual 
in the soviet scheme receives an emphasis and an import- 
ance he has not previously poasossod ”, and in his merit- 
able search for tho abode of sovereign power, inolinesto 
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the cities, to let the directive control of the machin 
of government out of the hands of members of the^ 
munist party. A completely equalitarian francU 
coming after, nearly two decades of revolutionary govent 
mont, can just as well be regarded as a sign of strenot}, 
and consolidation as of inconsistency and backsliding 
depends on which end of the telescope ja placed to fte 
eye. 

The twelfth section, dealing with tlie emblem, flag auj 
capital of the U.S.S.R., and the thirteenth, pcescribiw 
the procedure for amendment, eomplete the constitution 
of 1936. Amendment now becomes a somewhat barfe 
AMENDMENT (indeed, the earlier constitution y 

OP ooNSTiTu- been described as the most mobile known to 
?;Z S™ PolWioal soienoe), tho familiar two-thirfj 
majority in each chamber of the central 
legislature (the Supreme Soviet) being required, instead 
of a simple majority in tho unioamoral All-Union Con- 
gress of Soviets. Just as legislation has been made 
distinct from administrative aots, so now also comtiln- 
tional amendment is made distinct from ordinary legisla- 
tion. One wonders wliat Lenin would have commenUd 


on this oiroling of tlio Rod square. 

A not unfriendly critic commented on the draft con- 
stitution of 1936 (from which tho constitution of 1936did 
not vary in essentials) that, to tlie extent of limiting 
party organization to tho Communist party “the regime 
is to remain a dictatorship ”, but apart from thathesets . 
in it “ an immense advance over past technique ”, appean . 

pleased that “ Tlio logislatiue is made 
OONSTlTtr- ^ ° . .. 1 Ii I 

TxoNAL supremo over tho executive and tw , 

there is “ limitation at every point d ■ 

executive discretion such os Russia ha# 


never known ”, rejoices that “ tho place of the individnal 
in the soviet scheme receives an emphasis and an import- 
ance he has not previously possessed ”, and in his merit- 
able search for tho abode of sovereign power, inclines to 
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the cities, to let the directive control of the maekin 
of government out of the hands of members of the^ 
munist party. A oompletoly equalitarian frandiw 
coming after, nearly two decades of revolutionary govent 
mont, can just as well be regarded as a sign of sfereniFtii 
and consolidation as of inconsistency and baohsliding \ 
depends on which end of the telescope ja placed to fte 
eye. 

The twelfth section, dealing with the emblem, flag anj 
capital of the U.S.S.R., and the thirteenth, pcescribini 
the procedure for amendment, complete the constitution 
of 1936. Amendment now becomes a somewhat harder 
AMENDMENT (indeed, the earlier constitution y 

OP ooNSTiTu- been described as the most mobile known to 
lZ S™ Politiioal soionoe), bho familim' two-thii* 
majority in oaoh ohamber of the central 
legislature (the Supremo Soviet) being required, instead 
of a simple majority in the unioamoral All-Union Con- 
gress of Soviets. Just as legislation has been made 
distinct from administrative nets, so now also comtiln- 
tional amendment is made distinofc from ordinary legisla- 
tion, One wonders wJiat Lenin would have commenUd 


on this oiroling of the Rod square. 

A not unfriendly oritio oommentod on the draft con- 
stitution of 1036 (from which the oonstitufcion of 1936did 
not vary in essentials) that, to the extent of limiling 
party organization to the Communist party “the regime 
is to remain a dictatorship ”, but apart from that he sets 
in it “ an immonso advance over past technique ”, appears 
pleased that “ Tho logielatiue is made 

OONSTITtr- ^ ® . .. 1 Ii I 

TxoNAL supreme over tho oxooutivo and ttei 

there is “ limitation at every point of 
executive discretion such os Russia ha# 


never known ”, rejoices that “ the place of the individual 
in the soviet scheme receives an emphasis and an import- 
ance he has not previously possessed ”, and in his merit- 
able search for tho abode of sovereign power, inclines to 
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thinkit " My to reside in the Praeaidium of the Supreme 
Soviet'’. A tendency for the membership of the Prae 
sidiuin to include the leading figures in the central 
organization of the Communist party has given practical 
underlining to its^ constitutional prominence, beside 
preserving a clear link between tho new and the earlier 
system of government in the Soviet Union and its con- 
stituent parts. 

Despite the continued oxiatcnce of t\m Comintern 
and an undoubted interest in furthering the cause of 
world revolution during tho early yoam, tire 
soviet system of govornment has not been 
extensively adopted, openly and under its 
own name, outside the lands of tho former Russian 
empire. Both Hungary and Bavaria had sliort-lived 
soviet governments in 1019, and other parts of Germany, 
in addition to the Baltic States, Finland and Poland' 
contained for a whilo strong pro-soviet elements, but 
neither there nor in any of the otlior states immediately 
bordering Soviet territory — I’urlcoy, Iran, Afghanistan 
and China — did a soviet system come to maturity, with 
the single exception of that part of Ciiina (and it was a 
part changing in area and location from time to time) 
that remained rnidor control of tho Gommunists after tho 
break-up of tho Communist-Kuomintang alliance in 1927. 
Continually harried by tlio forces of Chiang Kai Shek. 
Hie leaders of this soniowhat amorphous “ Soviet China” 
^era nevertlieless to have developed and maintained 
k soviet offshoot roughly similar in structure, though 
amplified, to tho parent stem, and ovon to liavo carried 
t with them in tlioir Iiand-baggago on tlioir great trek 
ram Kiangsi through Szechwan to iShensi in 1934. A 
‘first All-China Soviet Congress ” had, in 1931, adopted 
' set of fundamental laws for tho Cliinoso 
ioviet Republic, derived clearly from 
lussian soviet models (even to the extent of organizing 
idustrial life, though tho area controlled was completely 
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devoid of industrial dovolopinent), and oven aiW tl- 
great trek the Chinese soviets wore almost exclusiv^v 
soviets of peasants, who like those of Kiangsi, had fii^ 
to be taught that a soviet was not a pwson called Sa 
Wei Ai, but the unit of a now order of society. 
from Soviet China has not tended to figure promineoih 
among its meagre exports, and the impressions of tli 
few outside oommentators who have ventured into hj 
territories remain as yet uncorroborated, hut whettet 
approaching it from the right or from tlie left, these 
oommentators seem to have been struck by the sineeritv 
of the experiment and to agree that, witJiin a h'miW 
sphere and in skeleton form, a real and not a pscndo- 
soviet system has been sot up. To what extent He 
recent working agreement reported as having been made 
between the Chinese Communists and the Kuomintang 
for a common front against the Jaimnese may result 
either in dilution or alternatively in a wide extension of 
their principles, remains as yet, like so much else concern- 
ing Soviet China, a matter for somewhat unprofitable 
speculation ... or for a reservation of judgement. 

Whether ton days that shook tlie ^vorld and twenty-one 
years that have continued to shako one-sixth of it have 
produced, in the bolshoviat roorganixation of human life 
and human endeavour on the basis of soviet communism, 
a now civilization and a new species of 
PAUADox^^' government, is still under violent discussira. 

An eminent British scholar with unimpeacb- 
able conservative antecedents and an intimate knowledge 
of Tsarist Russia, observes that tlio old barriers and 
distinctions between those who govern and those who 
are governed have disapj)eared, and concludes that tlas 
new civilization has been created; a Britisli trade-unioo 
leader with neither, observes that wosli-basins in Ibc 
U.S.S.R. tend to have no phigs and baths no overflow 
pipes, and concludes that it has not ; a great American 
industrialist of fanatical laiesez faire individualism of ont- 
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look is able to co-operate wliolelioartedly \rith this wholly 
socialized economic system ; an American social philoso- 
pher of a progressive tnrn of mind is able to regard it only 
as a primitive tyranny . The line of paradoxes conld be 
stretched out almost indefinitely, and, indeed, that is 
but natural concerning something that in itself seems to 
many to be one of the greatest paradoxes in all history. 
Of those who have asked the question “ A new civiliza- 
tioD ? ", some have gone on to amend it by deleting the 
mark of interrogation, but others have felt it necessary 
lo remove the word “ new ” and repeat the question. 
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THE ITALIAN ALTERNATIVE-JM^OjjfS AS ITOCLEuj 


Unlike imperial Russia, the kingdom of Italy possfehl 
in 1914 a written oonstitution, a domooratic^S 
libertarian institutions and a parliamentary ayatenirf 
government of the approved typo, and although all U 
the first of these (and much of tliat) Jmvo now disappeand 
tlie break with the past immediately following the mant 
on Rome in October 1922, was neither eatastronhic nor 
uneompromising. The Italian fascist state os it eristei 
a decade and a half after the maroh on Rome liad been 
EMriniQiSM built up gradually by a process of trial and 

empiricism of outlook tbt 
contrasts sharply with the doctrinal plan- 
ning of the Bolsheviks in Russia and of the Natioaal 
Socialists in Germany. The Italian Fascist party h 
never possessed its own particular biblo. No “authori- 
tative intorprotation ” lias remainocl authoritative long. 
It lias no Das Kapital, no Mein Kampf. Its philosophy, 
in so far as it possesses one, is tiiat of its Dm at aiir 
given moment, and it is oharactorisiio of the first hoWw 


of that ollioe that he lias never folt liimsolf bound by his 
previous utterances or actions. An institution is ahas- 
doned or modiflod as easily as a policy, and the change 
may reflect a complete reversal of attitude and of doctrine. 
Ko Hgime in history has beon loss doctrinaire. 

No system of government whioli had beon developed 
in Buropo since the time of the firefc Napoleon depended 
LEVENDENora muoli, 01 ’ coiitinued so completely to 
rcru^Eii depend upon tlio personality of its founder 
as Italian fascism. From the first its 
strength lay in liis strength and its future came to he 
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identified closely with the state of health of hia body 
and mind. Commentators have united to shake their 
beads over this salient charaoteristio of the rigime, “ The 
fascist system depends on a genius, and with his passage 
it must pass ”, writes one, while another is appalled at 
the Biglit of “ a twentieth century society whose future 
Is so precarious But this government par earcellewce 
“of man and not of the law ” has yet to be put to its 
supreme test of stability, and here it is its past develop- 
ments and its present situation rather than its problem- 
atical future that must pass under review. 

A system whose principles can constantly be questioned 
even by its own supporters, but its Duce never, must 
inevitably revolve around what prompts the decisions of 
its final arbiter rather than around the structure of laws 
and decrees through wliioh it has been elaborated. Like 


Nature and the mind of its Duce and Capo dd Goverm, 
the government of fascist Italy is in a state of perpetual 
fiuj, advancing to now positions, receding from rash 
eiperiments, its machinery at one moment surging into 
an overdrive, at the next grinding into reverse, but never 
remaining in neutral. The personal back- 
ground of the founder of the Italian fascist 
state is as empirio and as dynamic as what 
tehas created. A left wing journalist who 
knew his Marx, edited a Journal called La LoUa di Olasse 
[The Class Struggle), went to prison and into exile for 
lih opinions in his early years, Benito Mussolini crossed 
tis first Rubicon when, in circumstances concerning 
ffhich accusation and oounter-aoousation still fly, he 
ibandoned the leading socialist newspaper Avanti, to 
found the anti-Gorman interventionist Popolo D'llalia 
it the end of 1914. That strong anti-nationalism which 
lad caused him to oppose Giolitti's war with Turkey in 
1911 now tiu’ned to an equally vehement nationalism in 
vhich his Marxism was entirely submerged, though not 
^mpletely dissolved. Nationalist war was still seen as 



416 Affirmative Gonstituiions 

the way to social revolution. But while the verv I! 
fascist organizations, arising spoutaueously to fhrtW a 
interventionist cause, were oallcd “ groups for 
tionary action ” {fasci di azione revohizimutria) K ^ 
lini’s own Fasci di Comhattimento (founded wifl, [j, 
members on March 23, 1919, at Milan) rejected th 
bolshevist theory and practice of revolution and opposei 
the Italian Socialist party (from which Mussolini Ud 
been expelled in 1914), though ho still called himselfa 
revolutionary socialist. The idea of national regenewtion 
at the hands of an dUie that would rise out of the inert 
masses of the people, as the Arditi had risen out of the 
ranks of the army during the war, came more and mote 
to animate Mussolini and his “ bundles’* of disgrunHed 
war veterans, returned to a land tlmt was still fitter for 
heroes to die than to live in, and that had been robbed 
by its allies of what it considered to be a large part of 
its legitimate fruits of victory. Tite syndicalism tbat 
animated his labour policy booamo strictly national in 
outlook, and gradually, in the period between 1919 aod 
1922, he was able to place pontoons across his secood 
Rubicon and to connect his prolotoilan war veterans of 
the Fmoi di Gomhattimmto with the discontented middk 
class that the post-war epiclomio of strilces and die 
occupation of factories by tlio worlcoi's had thoroughly 
alarmed and disgusted, with the nristooratic feeling that 
had long distrusted parliamentary institutions but now 
despised them as inolTeotive against suoh revolutionaiy 
and anti-capitalist disorders, and wifcli the idealistic and 
flamboyant ohauviniam that had taken D’Annunzio and 
his group of adventurers to Fiumo, to combine all these 
elements in the Italian Fascist party which recognized 
him as Duce and aohiovod the march on Rome in October 


1922. It was a motley army, and Rome was at first its 
only common objective. Though its blaok shirts might 
be uniform, they wore aooompaniod by ties of many sorts. 
People wore in the party for jobs, for revenge and forfun, 
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j 3 ffcU as for national regenGration, for efficient govern- 
ment and for a planned economy. Its awkward squad- 
lisli, the fighting sub-groupa tliat Iiad carried on guerrilla 
warfare with every known weapon from the machine-gun 
(0 the castor-oil bottle, had to be liquidated, if the party, 
in power, was to become associated with public order 
and decorum. Tliis could not be done in a day. The way 
to the Palazzo Venezia had been hard for Benito Musso- 
lini, but the journey to and fro each day proved even 
harder. Government and policy for a while remained 
entirely ad hoc. The elaboration of new institutions had 
to wait. 

It must be remembered that Mussolini's ministry of 
October 1922 (the sixty-seventh since 1848) contained 
only four fascists out of fourteen members, 
and that one member, even, of the dismissed 
Facta cabinet, continued in office. It was 
not until 1926 that the now familiar unparliamentary 
dictatorship became definitely established. Mussolini had 
Kized power with the connivance of the Idng of Italy 
(after which his erstwhile vehement republicanism was 
heard of no more) and he took the trouble to secure 
from the Italian parliament a regular vote of full powers 
for a year, and, a little later, to persuade it to assent to 
its own dissolution and the holding of new elections 
before its full term had expired. Not until the beginning 
of 1926, when tho ugly incident of the Matteoti murder 
of 1024 had more than dissipated that appearance of 
general domestic support for tho rdgime that had been 
inspired by the national appeal of the strong-handed 
polioy of the Corfu incident, did Mussolini (whose con- 
tempt for parliamentary institutions had long been un- 
disguised) announce himself prepared to maintain himself 
and the Fascist party in power by force if necessary. If 
general popular support could nob be secured, then the 
governing dlite would dispense with it in the interests 
of the people themselves. Here was a new despotism, 
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professing great benevolenoe, but by its very terms rf 
reference repudiating the political organization of tL 
nation-state set up during the century folloxrin® ^ 
French Revolution. Mussolini’s spoeoh of Jauual i 
1926, made all this perfectly clear, and effectively 
the boats by which ho had crossed liis second Rubied” 
The type of state produced by the American arf 
Fi-enoh revolutionary stimulus wm repudiated, but the 
state as such (in strong contrast to tlio bolslievist attihufc 
in Russia) was not to be regarded as a waning phenomem*. 
but as something to bo revivified and glorified. “Every- 
thing within the state. Nothing outside or against tl 
state ”, cried Mussolini on May 26, 1927, showing how 
he had come since writing in the Popolo d* Italia on 
6, 1920 ; " Down with the state in all its forms and 
incarnations. Tim state of yesterday, of today and of 
tomorrow ”, and professing his adherence to “ the ever- 
consoling religion of anarchy ”. But tlio state he had 
permitted to survive was not tho state of struggling 
parties, changing leaders and popular control, it was a 
state that was identified with one dominant party, whme 
loader was also the unchanging lioad of the goveramenl 
of Italy, and to whom every party inombor, indeed eveiy 
citizen, was to give unquestioning obedience. If tie 
bolslievist system in the U.S.S.U. and its constituent 
republics had tended to take on the character of a 
“ collective party dictatorship ” the fascist system in 

A ‘‘tbrsonal ^ " porsonal party dictatorship”, 

PARTY DIO- for no one man, not oven Lenin before 1921 

aET°t!?”^ 01' Stalin since 1927, has ever completely 

transcended tho principle of government by 
committee (small as the effective raombersbip of tie 
ruling committee may at times have been) on which tie 
soviet system is based, but Mussolini has effectively kept 
that principle at arm’s length. Even tho Fascist Grand 
Council has become no more than “ A field-marebJ 
among sub-lieutenants ”, and ministers of state bar* 
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been told by the Gapo del Oomrno that they too were te 
regard themselves as soldiers, subject only to his martial 
[iff and ready to receive marching orders at any moment 
fascists existed only to toe the party line that he drew* 
Since the beginning of 1926 Mussolini has always made 
this abundantly clear. A veiled dictatorship is as alien 
to him as is false modesty. 

But, if in the interests of an omnipotent HegeUan 
state, a Nietzsoliean superman, aided by a Sorelian 
mythology and a Paretonio Miie, pui’sues a Maohiavelh'an 
policy, he still cannot do without institutions, even if he 
can dispense with principles, especially ifhis state contains 
jome forty million inhabitants. He oan rule through the 
institutions he finds already in existence, he can adapt 
these to his own ends or he oan abandon them altogether 
infavoui’ of new ones. Mussolini has created 
the fascist state in Italy by a combination 
of the second and the third alternatives, 

was left unrepealed, the monarcl'iy, the Senate 
ind the Chamber of Deputies continued to exist but 
ilongside them appeared not only the complete hierarchy 
)f the Fascist party, momberaliip of which became 
leMssaiy for the holding of any public office, but also a 
eorganization of society on a politico-economic basis, in 
rhioii the citizen and the producer were merged together 
s completely as the party and the state, and, finally, a 
(wrdinating body of the dlite of the Me {the Fascist 
'md Coimoil) to act as a switchboard for tiie Duce and 
'spodd Qoverno in his task of controlling and keeping in 
whwith the various parts of the system and of retaining 
everything within the state 

A institutional commission was appointed in 1924 to 

ashion the Italian state on a new basis, but its report 

as not acted upon (and then only to the 

dent that the Duce ohose) until the cor- 

Jrative system was set up in 1926-27. 

canwhile the more jpraotioal ad hoc measures were adopted 
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of reforming the oleotoral law, in 1924, sothatawoAtto 
majority was assured, to any party tliat could sect^ 
bare majority of parliamentary seats (and this ajJ 
October 1922, could always be expected to bo theFas^ 
party), and of passing a law, in 1D26, deolaring the ho,! 
of the government to be responsible only to tbekuBf 
nominal responsibility to replace hia previous aij! 
responsibility to parliament, and a return to the lette 
of the Stakito of 1848 away from the libertarian spirit b 
which it had latterly been interpreted). By the beginuiig 
of 1926 laws had also been passed curbing the freedoa 
of the press, curtailing civil and political rights in cerUm 
circumstances, limiting the initiative of state officialsand 
permitting the government to issue “ judicial rulings” 
The prerogatives of the executive and the legal poie 
of the Prime Minister were now wide enough for al 
eventualities. The concentration of portfolios in Ih 
hands of the Prime Minister and the rapid tumoyer ia 
the personnel of the remaining members of the cabinet, 
were further signs of the impregnable position he Iiu 
created for himself within the legal structiu^ of Ibe 
existing Italian state. 

The years 1926 to 1928 saw the juridical creationrf 
the new corporative system of representation and n^tb 
TUB oonvoivA- flori based upon economic categories, to 
TivB STATE. replace entirely “ the lie of universal demo- 
BooNOMio oratio suffrage” (as Mussolini called it ia 

oATEaoiiiEs 1927), and also the legal recognition of* 

body (the Fascist Grand Council) that had existed eitn- 
legally since 1023 to implement tlio position of the Fas(^ 
party as “ the incarnation of the state A new natioiii! 
type of syndicalism was evolved, in which the rights of 
syndicates replaced those of individuals and the citfeai 
was merged in the producer, though the state remrintd 
omnipotent. The Charter of Labour’ of 1927 repudiated 
the theoretical equality of all citizens and classified tie 
population in its new economic oategories, which W 
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defined by tlie trade union or ayndical law of 
1926 and its implementing decree. Employers and 
employees had their separate syndicates, each organized 
mtionally, in six different categories {later reduced to 
ibar), and intolleotual workers who were their own masters 
fere put in a special category. Each of these tlurteen 
(later nine) national confederations of syndicates had its 
general oouncil. Working conditions and wages were to 
be settled by conferences between the employers' and 
employees' local federations or national federations of 
abdicates, with the state as final arbiter, and special 
toiuts were set up to deal with labour disputes. Strikes 
ind lock-outs were both absolutely prohibited. All 
wrkera and employers had to oontribute to their syndi- 
cates, whether active members or not, but to be active 
members they had also to be members of the Fascist 
party. A Ministry of Corporations was created to watch 
werthe working of the system. 

This new industrial organization was welded into the 
state political machine by the electoral la^z of 1928 . The 
jeneral councils of the thirteen national 
'onfederations of syndicates were jointly to 1o28 

)resent eight hundred candidates for the 
'baraber of Deputies, and other selected public bodies 
wo Imndred. The Fascist Grand Council was to select 
our hundred of these (though “ men distinguislied in the 
denceg, Letters, Arts, Arms or Politics " could be chosen 
rom outside the list) for submission to the electorate 
oling in one nation-wide constituency for or against the 
rholeunsplittablelist by a plain “ Yes ” or “No Should 
b official list be rejected, a new election was to be held 
ith a fresh list, while additional lists could be submitted 
y groups of electors, but these two last provisions belong 
liber to the theory than to the practice of the fascist 
‘ate. “My Fascist friends grin ”, reports Finer, "when 
ask them what would happen if competing lists were 
resented. Indeed, such a thing is untliinkable.” This 
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THK NEW 
NATIONAJ^ 
ELECTORATE 


machinery is rather like carrying an extra watch »|, 
hands revolve anti-clookwiao, in case the earth sh 
reverse its direction of spin one fine night. ^ 

The national electorate was adapted tothianewsvslm 
by being composed of male Italian citizens over twent 
one years of age (or over eighteen if manii 
men, or widowers possessing ehildren) rIjo ' 
had paid their syndicate dues. The geneni : 
council of each of the thirteen national oonfederatiom ' 
of syndicates was also empoworod by the electoral b ' 
of 1928 to nominate one member for the Senate bat 
actual appointmont still rested wifcli the lung, on tbe 
advice of the Gapo del Ooverno. Local eloebions and the 
old local elected bodies having entirely disappeared 
throughout Italy by the end of 1928 (the provinriai 
prefect and the communal Podeaia now administering 
local affairs as the appointees of the central govenunent 
to whioli alone they wore responsible), there was no need 
to adapt these to the now soliome of repi'esentation. 

A working structure was now complete. It could 
hardly bo called a logical system, but it was one tbit 
suited the rdgime admirably. I’ho crown had permitted 
itself to be a fascist instrument from the first, the Senate 
had been rapidly translbrinod into a purely fascist bo^ 
witliout radical change in its constitutional position beiii| 
necessary, the Chamber of Deputies was now entirely 
composed of hand-picked fascist delegates and was reduced 
virtually to tlie more ratifioation of the legislative decisions 
of the govornraont (a law on parliamentary business, in 
1929, severely clipped the wings the Chamber had already 
long since ceased to use). A citizen could only vote if be 
fulfilled some recognized social fiuiotion (the badge of 
which was momborship of a syndicate) and could ody 
be active in politics if he was a member of the Pasett 
party. The Diice of the party was also tlie Prime Minister 
of the state, and the Lasoist Grand Council further swred 
bo co-ordinate party and state, its functions including Ml ; 
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supreme control (under the i)itcc) oftheB’asciat party, 
ihe appointment of the poarty’s highest officials, and the 
«ipHion of the party list for election to the 
Chamber of Deputies iroiu tJie nominations aKAim 
jnbmitted to it, but also, os a council of 
state, the right to bo consulted on all questions of a 
constitutional nature, and to propoao to the king the 
name of the new Gapo dd Qovemo whenever one should 
be needed. Its personnel includes the leading members 
of the party and of the government, the heads of the 
corporative organizations, the presidents of the Senate 
and Chamber and Royal Academy of Italy, and the 
commander of the militia ; “ Tluis ”, conoludes Finer, 
“the Grand Counoil stands at the very centre of the 
Slate and the Party. It is linked witli the Counoil of 
lliniatera, with the Cliambors, with the Constitution, 
with the leaders of the Party and tlirough them, with 
the fact that they have to follow the general policy laid 
doBTi by the Grand Counoil, with all the outlying agents 
of the Party in all its forms, propagandist, repressive and 
charitable,” 

Armed at last with an institutional organization of the 
Kkinistration, co-ordination a-nd means of perpetuating 
Ihe fascist state, its Duce and Oapo dd Qovenio could turn 
[0 fresh fields. At tlio vory beginning of 1029 came the 
^(ardal with the Papaoy and the recognition of the 
•eparate sovereignty of the Vatican City State, the 
greatest triumph of tho regime since its inception, followed 
37 the lean years of tho world depression during whicli, 
;hough ” the battle of the grain ” (the aoliiovement of 
ielf-aufficienoy in this imjjorbant direction in normal 
^ars) was won, the ” battle of the lira ” was lost, and 
hen by the aoceptanco of the iraplioations of a more 
ictive foreign and oolonial policy than had hitherto been 
idyentured. Since 1929 the r^ime has tended to leave 
done the fundamentals of its institutional organization 
tt the midst of these wider preoccupations, though 
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detailed experiments and changes of some moment i, 
been carried out in tlie sphere of government u 
corporative system was crowned by the creation of 
National Council of Corporations in 1930, presided ' 
by the head of the government Inmself, and to 
periodically, a permanent central corporative conimiita 
THE NATIONAI. facilitate tlio concejrtion and esecnti« 
oouNoir. AND of a planned economY for Italv nnA • 

TioN or at a greater degree of self-suffieienpr 

CORPORATIONS Though it was hintod by Mussolini th« 
council miglit some day take the place of the obsolesMn' 
Chamber of Deputies (“ The Chamber of Deputies b 
never pleased me ”, ho said as late as 1933, by xiM 
time it had become as subservient as he could evfi 
wish it to be), yet the regular quinquennial plebiscite 
election of a new Cliamber was allowed to take plsa 
when it fell duo in 1 934. It proved to ho the last, fa 
a new “ Chamber of Fasoi and Corporations ” wii t 
membership of GOO deputies has already replaced it. % 
corporate hierarchy was subjected to ro-olossification ir 
1034 when the “ old corporations ” (oonforences betwwr 
the employers’ and employees’ oonfeclorations) established 
in 1 027 wore replaced by the “ now corporations ” (twenty 
two categories of produotivo activity, each embracu^ 
every process in one hold of production ; for instance: 
cereal production, paper and printing, or the thealre)- 
in which, as far as possible, the interests of employers and 
employed are considered together and not separately, and 
the general welfare of the industrios concerned above that 
of either, though still below tliat of tho state, which, 
without ceasing to be final arbiter and director of all 
productive activity, nevertheless (t)orhap3 driven by tte 
very complexity of tho now syafcom) tends to recede 
ever so slightly into the background of the ordinaiy 
activities of the corporations and to experiment withlbe 
possibilities of remote control. 

When tho Italian fascist state is looked at in per* 
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spective it is not tlie establisiimenfc of a dictatorship or 
the personality of the Dwce and Oap) dd 
goitmo that give it its special place in the 
history of government ; it is not the wav “ 

^ , *1 • » • • . I’BRSPBOnVB 

in whicli power was seized, oxistmg institu- 
tions made use of, and policies pursued ivith open oppor- 
tunism; nor is it the striving for self-suffioiency and 
empire that are memorable. Many analogies, ancient 
and modern, can be found to all these aspects of Musso- 

iini’filtaly. The primary significance of the Italian fascist 
state lies in the fact that, at a moment when tlie world 
iras growing distrustful of the machinery of political 
democracy as a means of achieving the complicated 
politico-economio ends of modern society, yet recoiling 
from the holocaust of all the institutions and concepts 
sith which it had grown familiar that the bolshevist 
revolution in Russia held out as a solution, it was offered 
in the fascist reorganization of Italy a compromise 
between these two ideologies tliat, unlike many com- 
promises, appeared to be organizing and directing human 
endeavour with all the vigour of the one and more then 
that of the other. Much of the fascist revolution was 


onique and Italian in oharaoter, but much else had a 


ffider significance to a troubled end chaotic world, 
particularly because it was presented less as the triumph 
of a deep-laid doctrine of social regeneration than of a 
spontaneous movement of social disgust and action. 
Fascism spoke in words of one syllable and of primeval 
appeal. It treated man not as he might be but as he 
was. Here at last was an “ ism ” without metaphysics. 

Fascism was the penultimate deviation firom the 
traditional line of the democratio state for those who 


shranl? from that ultimate deviation wliich ^ 
the soviet solution implied. Deviations of fhouisb amd 
varying degrees had been made almost * 
everywhere, from the organization of political parties 
on a more and more economic basis and the appearance 
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of social “ class ” parties (as in Great Britain wltli her 
Labour party), to the reform of representation to flllow 
professions, trades and other economio and social forces 
to be directly represented in legislative cliambcrs (tWs 
idea, at least as old as Bonaparte‘8 constitution of 17§9, 
was adopted by the Irish Free State in a mild form ia 
1922, some months before the inarch on Homo), and 
then to the establishment of economio councils or parlia- 
ments of industry alongside traditional political institu- 
tions (advocated by the Webbs and others for Britain, 
and actually attempted in the German Weimar con- 
stitution of 1919). The Russians had jumped two step 
onward from this to the abolition of political institution 
altogether, in favour of a purely economic organization of 
society based upon the doctrine of the rule of ono ola^ 
alone, the labouring and, hitherto, exploited masses, but 
the next step in the right order was the giving over of 
political institutions entirely to an economically organized 
and socially representative state, which should dominate 
all classes but destroy none. This was what fascism did 
in Italy. An authoritative tradition that tJie success of 
the ideas of the Dutch, English, American and French 
revolutions of the sixteenth, aevonteonth and oightoeuth 
centuries had caused to become almost completely sub- 
merged by the end of the nineteenth century, was iiott 
once again brought to the surface. 

The collectivist trend in detailed legislation that had 
been discernible in many countries sinco the oigldccn 
TUB OENEBAI, sevonties, had long boon bursting out of the 
COLLECTIVIST framewoik of political constitutions framed 
TBBND accordance with the ideas of eighteontli 

and earlier nineteenth" century individualism. New 
government departments for specific economic and social 
purposes (health, agriculture, labour, mines, trade, 
transport) had to be created everywhere ; Bismorekian 
Germany set the pace in the new governmental pater- 
nalism, with its insurance and pensions schemes ; oven 
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The principle of legitimiam, aa manifested by Louij 
XVIII and elaborated by Metternich, was dealt a tto«. 

fold blow &oin which it never recovered, 
i BLOW TO ijy the French Bevolution of 1830, The 
LEGiTiinsM ijynasty waa changed from the direct line, 

the new king received his throne from the representative, 
of the people and he accepted the position of a bmited 
monarch The revision of the Charter which it brought 
“bout did not specifically set up a system of pai-liamentaj 
government similar to that obtaining m Britain, but it 
aUowed such a system to develop, whereas the Charter in 
its original form did not. King, peers and deputies were 
placed in a position of equality in the legislative sphere. 
The foundations of partnership in government were this 
laid The possibilities of liaison already existed in tht 
ability of the king's ministers to be members of eithe, 
house and the potentialities of a parliamontary executm 
were thus implicit. That tho Orleanist monarchy did not 
produce a satisfactory consummation was due to lackol 
^11 rather than to tho absence of constitutional ways ani 

The detailed alterations to the Charter were ml 
extensive, for outside its preamble the 1814 documeni 
had aheady etched deeply into the alleged absolutism o 
the restored Bourbons. The change was in empliasi 
rather than in structure. 

The preamble was, of course, entirely suppressed a 
an insult to the dignity of the French people. U 
declaration of rights was amended to declap 
AMEEATioNg Roiuan Catholic religion that of th 

TO OHABTBB HOt tho official religion i) 

France as it had been in 1814 (article 0), and to stat 
that the censor could never be re-established (article ?, 
The clerical reaction and cenaorsliip of the Restoratio: 
sufficiently explain these changes. The section dealin 
with the form of government in general terms, had insecte 
in it an express denial of any royal dispensing or suspew 
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deliberately) as a coinpi*omise between the two 
by a conjunction of elements of economic sviiri^^ 
and guild socialism with political uationaliL 
intensive brand, 

Because the inadequacies in the economic ache 
the politically organized state oame to be realize f 
the full at a time when the accepted form of that 
was a representative democracy based upon the ma' \ 
principle, with policies emerging from the GonflirS 
political parties, the new politieo-eoonomically oreantM 
states sought to break away from this form, settings 
in its place the autlioritarian rule of ! 
minority of " active citizens with 
oJ-r™ springing from economic 4. 
CITIZENS ’’ gones, and the conflict of parties entirely 
taboo. Russia with her Communist party 
her soviets and her categorical planning, and Italy willi 
her Hasoist party, her syndicates and her corporate hier- 
archy both oast entirely adrift from the democratic 
tradition, and adopted machinery (in the one to repla« 
and in the other to supplement that of tiie political statel 
bearing many superficial similarities, thougli aniraatei 
by very different motivating forces. It was as much thh 
reaction against democratic forms and ideas that they 
IDOssessed in common, as their respective and widely 
differing conceptions of tlie proper ordering of society on 
an economic basis, that made tlieir impact upon the 
science and praotioo of govornmont of primary significance, 
and where their influence lias been in a common direction 
it has been correspondingly stronger than wJien they have 
pulled in opposite or at least in different directions. The 
authoritarian tendency that is discernible in both 
sponsored a world-wide reaction against democracy, but 
by no means every government that Jias implemented 
such a reaction has proceeded either to the soviet or to 
the corporative extreme. The compromise implied in 
the latter has made it easier to apply it outside Italy 
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[ban has been the case with the former outside the 
Soviet Union and it has undoubtedly become the most 
powerful alternative to political democracy that the 
rorld has produced since the general acceptance of that 
''orm. The degree of originality in the concept of the 
corporative state is of no great relevance beside the fact 
)f its great appeal to rulers and peoples distracted by 
uonoinic upheavals beyond either their control or their 
omprehension. The corporate clauses of D’Annunzio’s 
lighly flavoured oonstitution for Kume of 1019 ^ay 
1376 been the germs of Mussolini’s corporative state, just 
3 the projects of Robert Owen may have been those 
f the soviet system, but it was the organization of all 
(aly and not merely of the Coi'iiaro in the case of the 
ne, and of the wliole Soviet Union and not merely of 
[ew Harmony in that of the otlioi', that gave them their 
•orldwide significance and appeal. The appeal of the 
tslian solution has tended to be wider perhaps because 
16 terms of that solution were more vague. Its adoption 
Qplied the aocoptanco of a programme of action based 
pon a conglomeration of somewliat miscellaneous prin- 
ples, many of them deduced ex post facto from the 
suits of successful opportunism. The adoption of the 
iviet way, on the other hand, involved the digestion of 
definite and recondite body of doctrine, not always 
^y to grasp and made harder by tlie complicated 
:p]anation 8 and countor-oxplanations of some of its 
Tositors, with few picturesque touohes to ease the way, 
■en if something more solid and more fundamental was 
e reward. Political democracy having exhibited its 
ificieneies, a dyspeptic world was presented with the 
lemma of the patient who, having lost faith in the old 
inily doctor, finds that tlio available alternatives seem 
be a veterinary surgeon who ofiers him a home pill, 
id a fashionable quack who tells him to buy a new suit 
d a fast car and go and find a nice place in the sun. 

The benefits to Italy of sixteen years of fascist rule 
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by its admii'ors as stupoadous and b ■ 
detractors as dtisfc and ashes. While ^ ** 
point to the draining of tlie marahes^a 
autostrada, dopolavot'e, the battle of a 
grain, the Rex and tlie floodlightino 
the Colosseum, others prefer to dwell upon wagelb 
capital levies, continued illiteracy, the failm-e to 
appreciably a low standard of living, the continued S 
enoe of the colony of abandoned oats in the Forum 
Trajan . . . and the Lipari Islands. It is all a malicro 
what matters most to a person. 'For those who ate hapn 
so long as there are plenty of oircuaes and enough brj 
to keep body and soul together, and to whom the ta 
accustomed thrill of arriving on time makes them in 
different to where they are going, Italy must be a fai 
pleasanter place in which to live now than it was in 1922 
and such people may well oonstitute the greater |mito) 
her population. But whether it bo good or evil, fescBBi 
is the most signifioant thing in Italian history since th 
Risorgiimnto, and perhaps more significant still in tfae 
history of the world. 

The excitement which the simcossful establishment of 
the fascist dictatorship in Italy caused throughout the 
world can only be compared with the welcome gim to 
the principle of legitimism a hundred years earlier by s 
world thoroughly scared and disturbod by the Jacobins. 
It was not long before this rosurgoiico of autocracy in tbe 
land of Rienzi, Mazzini . . . and Giolitti, sliowedtheway 
to others. As early as 1923 anti-domocratio movements 
attempted to seize power in two loading European sUles, 
Germany and Spain, tiie first of which was a deraocray 
in every sense of the term and the second of which vm, 
FASCIST paper at least, a libertarian constitn- 

TENDENCIES tionul moiiarohy with many demoaahc 
spAiN^°” features. The boor-hall P-ulsck of Hitte 
and Ludendorff in Munioli was abortive, ami 
Adolf Hitler went to prison to writ© the first volume of 
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Jfein Kampfy but in Spain Genwal Primo de I«vera 
JIarquis of Estella, became Prime Minister, and with the 
machinery of government in his hands (and the connivance 
of the king) overthrew the constitution of 1876 and insti- 
tuted an authoritarian rdgime. More traditionalist, less 
constructive, much more crude and far leas astute than 
ilussolini’s rule in Italy, Primo de Rivera's government 
of Spain had absolutely no popular appeal and made no 
very strong effort to put itself on a broader basis. It was 
an absolutist reaction against the demand that the im- 
plications of a constitutional monarchy should be honoured 
in Spain. Looking backwards rather than forward, it was 
not interested in creating a corporative state or indeed in 
improving the chronically inadequate economic organiza- 
tion of Spain in any way. It certainly built roads, the 
obsession of every dictator, but it did not raise the 
prestige of Spain in the world by one jot or tittle, and it 
reduced rather than improved the standard of living. 
Its stability suffered from Primo de Rivera’s vacillations 
as between a purely military and administrative dictator- 
ship, and one which should work behind a fa 9 ade of 
popular institutions. His nominated parliament shocked 
the ultra-reactionary king by its liberalism, but satisfied 
10 popular demands whatsoever, and he was dismissed 
he had never sought to consolidate a personal dictator- 
Jiip) in 1930. The monaroliy, having 
leserted this one last sincere attempt to 
aye it, sm’vived barely a year longer, and 
n 1931 Spain’s second republic produced lier sixth con- 
tituMon since 1812. In the teeth of all authoritwian 
rends this was a democratic constitution in the liber- 
arian tradition, thougli lacking most of the devices of 
iirect democracy. Universal manhood and womanhood 
uffrage appeared in Spain for the first time ; the single- 
hambered Cortes was virtually a sovereign body, though 
b President (whoso powers were few, whose election was 
idireot and whose veto was merely suspensive) or the 
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Prime Minister (wlioso ministry was collective! 
legally responsible to the Cortes) could, in eortain/ “ 
stances, demand its dissolution ; no functional 
sentation was provided for, but a very large ffleas”^ 
devolution was made possible in the cases ofti! 
provinces which desired autonomous rentes, for a! 
could adopt in their local statutes any powers not speo'li 
ally reserved to the central government, and both Caf' 
Ionia and the .Basque provinces took advantage of tl 
arrangement.^ Prom the politioo-oconomio point of vie 
this was a middlo-of-tlie-way constitution, but while an 
recognition of the diotatorship of tlie proletariat m 
avoided in tlris “ domocratio rointblio of worhera ofa 
classes”, the economic and social rights and duties { 
the citizen stated in it went far beyond the earlier tn 
of political deolaration of rights, and showed the influenc 
of tlio Mexican oonstitution of 1017 and the German < 

EKMOQIUTIO 'Jil'oetiom the mostsWit 

SPANISH loatures of tlie Si)aiiisli constitution of 193 
ooNmTUTioN itg complete sooularizationof thestat 
and of oduoation (^‘ Tlio Spanish state ha 
no official religion ”) and its recognition of the principle 
of international co-operation and arbitration ("Spaii 
renounces war as an instrument of national policy”) 
The constitution was skeleton solierae rather than f 
complete system of government and loft a great deal !< 
bo dealt with by implomoiiting legislation, and wlide Ihf 
government of the loft whicli came into power in 1931 
achieved much (the reorganization of tlio army, the set- 
ting up of aohools, tlio reduction of working hours, the 
Ijrovision of public works projoots to reduce uuemploy- 
ment, for instance), it had not boon able to deal adequately 
with tlie basic problem of agrarian reform (where opposi- 
tion from vested interests was liorcest) before therigli 
opposition succeeded in forming a coalition that won the 
election of 1933, The government of the right remained 
in office until 1936, respecting the letter of the legal 
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institutions of the now republic, but liardly interpreting 
item in the spirit of their framers, and it was able to 
stoDewall the bulk of the great programme of social and 
economic reorganization that had been framed in 1931. 
So long as this government of the right and centre 
iras in power the forces of extreme reaction contented 
tEeniselves mth constitutional forms of agitation, but 
the parties of the left sucoeeded at last in presenting a 
Dflitcd “ popular front ” in tlio elections of March 1936, 
and after a hotly and. closely contested campaign, 
managed to secure (despite the advantage possessed by 
the government of the right and centre of orderuig and 
iupervising the elections) a clear majority {286 as against 
192 of tlie right and centre combined, including the 
Catalan League) of the seats in the new Cortes, though 
such were the vagaries of the “ weighted ” 

Sectoral system, whicli provided multi- amp cbaos 
nenibered constituonoies but no proper- 
ional representation or second ballot) the popular front 
inly appears to have seourod the bai'est majority (four 
nd a lialf million as against four million, tluee hundred 
houaand) of all the votes cast in the country. Kefusing 
0 accept tliis constitutional defeat (indeed it was alleged 
c have been the result of trickery and intimidation and 
ot a true representation of the feeling of the country) 
nd fearing that the new government of the left coalition 
ould now complete the reforms interrupted in 1933, the 
arties of the extreme right engineered the armed rebellion 
(July 1930, the spasmodic successes of which produced 
stalemate that plunged Spain into yet anotlier of her 
iterminable and savage civil warn, from the outcome of 
iiieh (what and whenever that may be) a settled and 
jnstitutional form of government. can hardly be expected 
' emerge for a long time to oome. 

The crude and unimpressive absolutist reaction in 
?ain under Primo de Bivera could hardly be expected 
' find ready imitators, and even the far more subtle 
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and energetic dictatorship of Mussolini and the p • 
party in Italy was labouring through heavy 
whioli made the world seriously doubt its ability tosnrti^ 
much longer, until the strings of government were puiid 
tighter in 1925, and the construction of the new hutih, 
tions of the corporative state embarked upon in 
It is therefore not without signifioance that the var 
1926 was the first in which the new authoritarian IkhJ 
appeared to be making headway among the states of 
Europe outside Italy and Spain (the Balltana, alwsp j 
law — or lack of it — unto themselves, excepted). Then 
Game a minor deluge. Eirst, Pilsudski’a cotip in Poland 
in May 1026, resulted in a considerable strengthening of 
the executive and greatly weakened the power of the 
legislature in the state, thougli constitutional foms 
continued to bo observed ; then Portugal 
poSoAr Slaving passed rapidly from crisis to cmb 
over since the ropublioau and democratic 
constitution of 1911 had been promulgated, saw a military 
clique under Mendez Cabooadaa force on May 30, 1926, 
the dismissal of a government possessing the confident 
of the legislature and tlio resignation of the regularly 
elected President of the republic (an ominous parallel 
with events in Poland). Cabocadaa as Prime Minuter 
liaving assumed (as the constitution of 1911 provided) 
the President’s powers ponding the election of a fresh 
President, he dismissed the legislature (which, also under 
the constitution of 1911, chose the President of the 
republic) for an indefinite jporiod, tlrus paving the way 
for decrees whereby General Carmona became provisioDal 
President (Juno 29 and December 20, 1920) and conse- 
quently for the continued (and formally legal) concen- 
tration of all power in the state in the liands of himself 
and his clique, A revision in 1928, by decree, of tie 
machinery for electing the President of the republic 
(whereby he was to bo chosen directly by popular 
plebiscite) made it possible for tlie provisional presidency 
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to be ended and for Carmona to present himself to the 
people as candidate for the regular presidency for a term 
of fire years. His election was a foregone eonolnsion, as 
jlio was his re-eleotion in 1935, the personnel of the 
jorernment having been reshuffled in 1932 as a national 
representing the Estado Novo, and the new con- 
stitution of March 19, 1933, issued. But the nature and 
extent of the diotatorahip were not fundamentally alterexl; 
the expected corporative state has still to come to fruition, 
though the constitution created a corporative assembly 
asirell as a one-party logislature ; tho chief development 
hM been a tendency for Dr. Salazar (who became Prime 
Jlinister, Minister for War and Poreign Affairs, as well as 
Jlinister of Finance, in 1936), to dominate the government, 
and for the rdgime'a undisguised admiration for the 
methods of the more important fascist governments to 
weaken Portugal’s ideological (and to a smaller extent 
hereconomio) dependence upon tho libertarian countries, 
andQi'eat Britain in particular. The Cabeoadas-Carmona- 
Salazar executive diotatoraliip has given Portugal more 
than a deoade of unwonted governmental stability, but 
as yet Portugal is a corporative state by profession rather 
than by aohievomont. Wliatever tendencies her govern- 
ment has recently shown appear to be in the Latin Ameri- 
can rather than in any European tradition. 

Italy, Portugal, and, to a qualified extent, Poland and 
Lithuania, had all turned away from the libertarian 
tradition to a more authoritarian solution 
cl their governmental problems before tho oototer- 
end of 1926, but tho reaction made little 
more headway until the world depression wliieh ushered 
in the nineteen thirties introduced a new factor which 
sent a fiuther group of states (Latvia, Esthonia, Austria, 
teil, Greece, Bulgaria, Rumania, not to mention Ger- 
2 iany) headlong into the authoritarian fold. Indeed, tlie 
bte nineteen twenties saw a fresh warming of hands 
around the fires of demooraoy. The Locarno-Stresemann 
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era of good feeling seemed to bo giving the Qe 
Weimar ropublio at least an ovoii .chance of periM 
survival (the odds had always apiJonred to be against ' 
until then) ; Groat Britain underlined the volunta^ 
nature of her “ Commonwealbli *’ by the Imperial Con&* 
enoe forimila of 1026, complotod the structure of h 
universal franchise by the law of 1028, put 
touches to her reorganization of local government in 
law of 1929 and in tlio same year saw her second labour 
government take office without the sky falling in ruins of 
a serious fascist op]30sition materializing; the USSR 
abandoned world revolution for socialism in one eountrr 
only ” and exiled Leon Trotsky ; in China the KuomintaD^ 
brolce witli the Comintern and the Tlireo Principles of tte 
People promised a bigger and bobtor democracy to all- 
even in Poland the vigorous though disjointed opposition 
of a majority of the people’s representatives continue-i 
to try, without quite exhausting, the patience of Joseph 
Pilsudski. It is true that one president (Zog of Albanis) 
in 1928 turned liimsolf into a king, a truly Balkan gesture 
in an ago which had come to look upon kingship rrilh 
pity rather than witli envy, but, on tlio other hand, em 
Greece seemed to bo sottling down to complete the struc- 
ture of her demooratio I'opublic, proclaimed in 1923, for 
(after the alight interruption eausocl by General Pangalw 
in 1926) she produeod a now constitution in 1927, re- 
established her eoimoil of state in 1928, reformed hw 
Senate (introducing a inodicuin of professional representa- 
tion) in 1920, and allowed woinon over tliirty years of 
age to vote in municipal and communal elections in 193“). 

The only fresh gap of any im 2 )ortance to appear in 
the libertarian front before the end of tlio nineteen twentie? 
came out of the blue on .Tanuary 6, 1029, when Kin? 
Alexander I of the Triune Kingdom of the Serbs, Cwat: 
and Slovenes, by royal in’ooiamation suspended tk^ 
constitution of 1921 and dissolved the legislature. La'fj 
were in future, ho announced, to bo promulgated bj 
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loyal iikasB. Hg Gxplainod that his action was prompted 
solely by the urgent need to preserve national unity and 
order, which the violent party strife and the unruliness 
of the legislature had jeopardized, but he 
affirmed that parliamentary government 
remained his ideal. The new dictatorship 
n-as rapidly cemented by a series of laws and decrees. 
Tlie ministry was to be chosen by the king and to be 
solely responsible to him ; a supreme legislative council, 
mth purely consultative functions, and nominated by 
the Minister of Justice, was to assist in the preparation 
of laws; the official name of the country was changed 
to Yugoslavia and the thirty-three departments into 
ffticli the state had been divided in 1921 for local govern- 
ment purposes were replaced by nine provinces, each 
corresponding roughly to one of the Iiistoric divisions of 
the country and each under a governor or Ban appointed 
by the king. Tor two and a half years the government 
of Yugoslavia was pure autocracy, but apart from the 
attempt through the change of name and i-eorganizatioii 
of local government to give the country true unity and 
to heal some of the chronic divisions among its various 
peoples, no radical changes were made. ICing Alexander 
apparently pinned his faith upon the value of a holiday 
horn party and legislative squabbles, and, in September 
1931 he officially ended the dictatorship by proclamation, 
and at the same time presented a new constitution to his 
country, to replace that of 1921. Though guaranteed 
rights, parliamentary institutions and the universal 
franchise were restored, this charle octroyie was in the true 
legitimist tradition. Legislation was declared to be the 
joint function of king and legislature, and he possessed 
an absolute veto ; the ministers were responsible only to 
the king. There was not the sign of a gesture in the 
direction of the corporative state. Institutions remained 
purely political in nature. But it was equally certain that 
the marked democratic tendencies of the constitution of 

2p 
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1921 (though they had been less sk'ongly marked tl. 
any other new or transformed staio of the tim 
Hungary) had been aaorifiGod 
government ; that the oxeeutivo was to domin \ 
now constitution and tlie Idng tho executive, 
stitution of 1921 had been drawn up and adopted b a 
representatives of the people and then oonfinuedhv^ 
lung ; that of 1931 was given by tlie king to the ml 
by proclamation. Article 1 of the constitution TS 
had deolared " the state of the Sorbs, Groats and Slov 
is a constitutional, parliamentary and Iioreditarv iT* 
arohy ”, but article 1 of the oonstitution of 1931 
” The kingdom of Yugoslavia is an hereditary and con- 
stitutional monarchy The difference between thKe 
two forms is i^regnant with signifioanco. 

The assassination of King Alexander in 1934 bronslit 
into operation the elaborate provisions (section six) ofth 
oonstitution of 1931 with regard to a regency during (be 
minority of his heir, but the regency has not yet seen lit 
to modify the bases of his somi-authoritarian Tigim, 
despite many expressions of dissatisfaction. 

When a country such as Portugal or Lithuania Uk 
an authoritarian turn the world may take little notice. 

but if the country is Poland or Yugoalavii 
it is at least nows. Sliould it be Italy it fe 
front-i)ago nows, but when Germany goes 
the same way it is nothing sliorb of epoch- 
The authoritarian rdgime and the fascist cw- 
porativG state attracted wide attention during its fiirt 
decade, but people were apt to shrug it off as "Hot 
very liow typically Italian I ” Tho ragtag and bobM 
of minor countries to which emulation of Italian examife 
appeared to be confined during bliat decade, did not add 
to the impressiveness of the fascist experiment as a woiH 
force. The whole thing was looked upon as interesfio? 
but slightly nondescript. But when an unquestioDaUr 
great power, great even in the aftermath of defeat in war 


OEIIMANY 
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oubaticst 
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snd humiliation in peace, whose people possessed a culture 
to none and emulated by most, and whose ad- 
ministrative, educational, 23ublio health, social insurance, 
jad connnimications systems (only to begin the list) were 
i ontstanding, embraced with apparent fervom- the doctrines 
j and the domination of a self-designated dlite, which based 
its appeal neither upon aristocratic caste nor upon 
intelleotual pre-eminence, neither upon the once accepted 
divine right of hereditary monarchy nor upon the recently 
I iTailable rights of a sovereign people and the rule of the. 
I majority, then the world had to be duly impressed by the 
authoritarian reaction. “ What is there in this fascism 
(by whatever name it is known) that it can enmesh and 
enchant such a people in such a way ? ” is the obstinate 
question that inevitably replaces earlier shrugs. 

Such a question cannot here be answered. Many 
aspects of the ideas and methods of Adolf Hitler and 
the National Sooialist German Workers’ Party cannot 
be touched upon in a brief indication of their connection 
ffith the autlioritarian reaction and the rise of fascism 
ebewhere, and of the result of their impact upon the 
constitutional system and governmental structure of 
Germany. The details of their long drawn out struggle 
for power, of their unique and overwlielming propaganda, 
of the ineptitude of those who might have stopped or 
diverted them, of their heady triumphs when at last 
Germany lay at their feet, of six years of domestic, 
foreign and economic policy insphed by a breathtaking 
singleness of purpose and carried through with an un- 
exampled resourcefulness of means ... all this, and 
more, must be left aside. To ignore the biology and to 
concentrate upon the anatomy of the Ger- 
man Tliird Reich may confine investigation 
to the bare bones of the structure, but it 
should also restrict it to the safer ground of the shape 
of things that are rather than of things to come. 

The National Sooialist German Workers’ Party was 
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fomided in 1910, the aamo year as the fasU dicm„) 
mento, and Adolf Hitler was not its original 
ADOLF IIIl'LER , but the seventh member admu 

to the party. Nor was he the author 2 
party s programme of twenty-five points drau'n n v 

Gottfried Feder in 1920. Adolf Hitler was not area! 5 

socialist ; he had never been a trade union memberT 
never engaged in proletarian journalism, had m- 
dabbled in syndicalism or anarohism ; he entered d 
new party from total obscurity. An Austrian by birt 
and a Great Gorman by conviction, he had entered tl 
army of the Gorman Beich in 1914, had risen to be 
corporal, had been decorated with the Iron Cross, bad bee: 
wounded, gassed and disillusioned. Outwardly there k 
little to distinguish him from the typical German I 
Austrian man in the street when he returned to Munii! 
to pick up the broken threads of his life . . . andfafe 
to find any until the N.S.H.A.P. absorbed him. Butti 
was not to absorb the iiarty as his own for the betterpari 
of a decade, and the party was not to absorb Germanvi 
its own for the botter part of another. Not until 1926(aftfi 
the fiasco of 1023, after his impriaonmont, after he hri 
written the first part of Mein Kampf) did he become lb 
unquestioned leader of the party. Not until 1933 did the 
party succeed in identifying itself and its Wdlaimhaunq 
completely with the Gorman state, to the exclusion of al 
other parties and ideas. Not until fourteen yesre after 
the foundation of his party did ho hocome JieichskanzUin 
well as Filh-cr. Mussolini was Capo del Qoverno aswella 
Duce (which ho had been from the start) in less than font. 

This decade and a half of frustration profoundlj 
affected both Adolf Hitler and his movement. Hadlhej 
come into power in 1923 before Mein KampJ was at 
doAvn on paper, or in 1920 before the twenty-five point 
were declared immutable, or oven in 1929 before Briiniig 
and Papon had demonstrated how easy it was to susperi 
the working of the libertarian Weimar constitntion in 
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. sny tiesired direction without fear of effective defiance 
joiu the German people ; liad Hitler not been rejected 
^ a candidate for the German presidency, and had not 
iis party suffered an electoral set-back as late as November 
1^32, the Third Eeich might have been rather different 
inform and policy from what it has become since January 
1333 . Originally the N.S.D.A.P. was as amorphous as 
itc Italian Fascist party itself (the very name is an 
ciication of this) ; Hitler and Ludendorff were strange 
tcd-fellows to be associated in the Putsch of 1923, and the 
umes and occupations of those party inerahers who were 
killed on that occasion, that Hitler records in Mein KampJ 
(ffliich he dedicates to theii* memory) give an idea of tlie 
ntccllaneous nature of its appeal in those early days. A 
party in power does not need a political bible half so much 
aa one struggling for power — indeed it often finds it 
Lcnvenient even to forget the details of its last campaign 
platform— and the Italian Fascist party came so quickly 
!o power that it has never bothered about a Wellan- 
i-Mmg, but Mein Kampf gave German 
yational Socialists something concrete to 
adore as well as to aim at, and tlio twenty-five point 
:ro|ramra6 {out of date as it had become in certain 
iirections even by 1920) jjrovided them with a plan 
nthout which they would, as good Germans, have felt, 
fhile still in opposition, completely lost. It was no 
:ood crying “Deutschland Enoachel" if the new day 
lis not to be a full one. The splendours of the dawn 
dght be enough to get an Italian up and about, but a 
Isrman wanted to know in advance what he was to be 
ipected to do at ton-forty-five, at thii'teen-fifteen and 
1 nineteen-tliii-ty o’clock, and precisely wlicn he could 
rpect his second breakfast. 

Thus, when the National Socialists found themselves 
• last in the promised land at the beginning of 1933, 

‘fiy not only had a most elaborately organized party 
stem, built up througli long year's of effort, but also 
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a detailed plan of jjroceduro for the regeneration fp 
many, the execution of which would fthsorballtheire • 

THE HAT.ONAE “““ ‘“6 to como, and. to 

sooiAusT thiSjthoyhad boon vouchaafedanaTinMi ~ 

MOV..MENT 

all for them, for Germany and for the world. The^nJ 
witli whicli Germany was complGboly transformed br tlj 
National Socialists contrasts strikingly with Mussolini' 
first three years of fumbling with the Italian situat'J 
between tlie end of 1922 and tho end of 1925, butonth 
otlier hand there had been little fumbling on Mussolua'i 
part between 1919 and 1922 and a great deal on 811.% 
including Hitler’s, in tho Germany of tho Weimar repubE’ 
The contrasts between tlio two movements are mant 
and continue to grow wider, but nevertlieless thir 
fundamental similarities are extensive enough to psj 
them in the same historical and governmental categoir, 
remembering always that tho one had the great advanfaje 
of profiting from the errors os well as from the 8uceej«: 
of the otlior. 

Hitler, like Mussolini, first became head of thegowra- 
mont at the summons of 'an unonthusiastio head of tb 
state, wlio could, nevortheloss, find no more palatablj 
alternative ; like tho Italian Fascists, the German NatioEi! 
Socialists had at flrst only a minority membership of iL-r 
coalition ministry headed by their loader; lilcethemab-} 
they came to power in allianco witli some people Ibr ' 
despised and others tliat their jirogramme had atlacke-i 
and were cramped by this alliance with Hugenberji 
monarchists and big industrialists. Once in power (ani 
more rapidly than tho Italian Fascists) they too thni-! 
aside tlioir political, though not their economic allis 
sujipressod all parties but their own {the 
industrialists were wisely not organized ss 
a party and escaped this purge), demaDdri 
and received from the legislature full powers for a stabi 
period (four years instead of one), forced a dissolntioi 


DEBT TO 

ITALIAN 

EASOISM 
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and then a suspension of the activities of tlie lower house, 
abrogated those parts of the existing constitution to which 
they objected, without troubling formally to set it aside, 
eliminated from the civil service and from public life all 
those suspected of unfriendliness toward the regime and 
as many of those who were not its active adherents as 
ffould provide the places demanded by those who were, 
proclaimed tlie state as omnipotent and identified their 
partj' org<anization with it. Tliese were the foundations, 
but the decorative side of tlie new era was also cast in 
a derivative mould, and much of it (the shirts and tlie 
salutes) had been so for years. Youth organizations, 
women’s organizations, the cult of Kraft durcUFmide. (so 
reminiscent of Dopolavoro), grandiose schemes for motor- 
roads, munificent subsidies for motor-racing, and mucli 
else beside seemed to strike familiar chords, though, as 
befitted a more populous and a riolier country making use 
of the experience of a smaller and poorer one, everything 
tended to be bigger and bettor. 

Though the general direction was the same and the 
same groove was followed and deepened for the most 
part, there wore significant deviations here 
and there from the latter-day authoritarian and 
traO that Mussolini and liis Fascists had 
blazed. Not to improve upon your original is almost as 
bad as having to be original yourself. Cii'cumstauces, to 
begin with, were very dilferent. Germany had actually 
been defeated in war and not merely robbed of some of 
the spoils of victory ; Germany had passed through a 
proletarian revolution and seen a soviet state temporarily 
’stablished in one part of her territory — she had not 
iimply stood in fear of such things ; Germany had drained 
:he cup of inflation to the dregs and not just gazed into 
ts depths ; Germany had been disarmed and felt herself 
lelpless, wliile Italy had felt herself helpless without 
)ei!ig disarmed ; the National Socialist Party, while it 
lid not secure a clear majority of the votes of the German 
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people before Adolf Hitler became Chancellor, certainly 
had the support of more people than any other single 
party at that time, but Mussolini’s Fascist party was not 
in that position in October 1922, and never did roach it 
until all other parties were forcibly suppressed. 

Nobody can claim that Italy actually waiitetl an 
authoritarian regime at any time before October 1922, 
but it is at least open to argument that Germany had 
been ripe for such a regime for two or tlireo years before 
January 1933. The writer lived almost continnously in 
Germany between the summer of 1926 and tho summer 
of 1928 and during that period saw every evidenco that 
an attempt was being made to honour and porpotnato 
the democratic institutions of the Weimar ropnbtio on 
the part of tho bulk of the German people. In fcho 
tag elections of May 1928 the National Socialist Party 
polled only eight hundred thousand votes tliroughout fclie 
Beich, and secured only twelve se'ats. It was one of tho 
minor parties that one hardly noticed among tlio thirty- 
five that presented lists, and the actual party mombciship 
was, in that year, barely one hundred thousand. Sponchng 
the summer of 1930 in Germany after two yoars absence, 
the wi’iter found himself in a dilforent world. It was now 
difficult to find anyone who continued to heliovo in tho 
Weimar republic in its existing form ; tlio situation, 
one was told, was so bad that almost any altornativo to 
the existing situation would be acceptable ; tlie itiilntioii 
period was too near for Germans to be able to face witli 
anything but savage despair the gradual worsening of a 
fi'esh economic depression ; the evacuation of tlio Khine- 
land was welcomed, but it had been withlicld too long 
and came too late to lighten the general gloom or to dispel 
bitterness. The German people went to tlio polls in 
September 1930in a mood of desperation and 
“ AWAKENS ” National Socialists who claimed that 

they could do so much (and wild os their 
ideas seemed to many, to do anything was surely befcier 
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than to sifc and do nothing), received nearly six and a half 
oiillioii votes and 107 seats in the JReichstag, though tlio 
party membership was still under four hundred thousand. 
Germany was at last awake, but not all the propaganda 
ill the world, nor all the Niobolung gold of the Rhineland 
industrialists, could have secured those six million frcsli 
votes if the coming of a new economio deprossioji had not 
thrown Germany into a mood of black despair. When 
you feel sure that your bank is about to olose its doors 
you do not liesitate about signing a, blank oliequo, what- 
ever the state of your aooount. Adolf Hitler and his 
party liad for yeai's made no secret of the degree of 
ebedionco they would demand from the Gorman people 
oiico they were placed in power, nor of their inflexible 
dotcrmination to carry out every item on their imnnitable 
programme, whatever the opposition or the obstacles. It 
TOS fair warning, and the six and a half million who 
■ Totocl for* thorn in Seiotomber 1030, and the thirteen and 
threo-qiiarter million who supported them in July 1032, 
could therefore have had no illusions tliat they wore 
continuing to support the principles of the Woiinar con- 
stitution or the libertarian state. They lincl expressed a 
[iofinito proforenco for an autlioritarian regime. Six months 
later, despite the loss by the National Socialists of two 
million votes in the elections of November 1032, tliey had 
one . , . and it lived up to its professions. 

On Jamiary 30, 1033, Adolf Hitler accepted from 
President von Hindenburg the office of Chancellor of the 
imh at the head of a coalition ministry of the right, 
tlio l^ationnl Socialists being tlio largest party in the 
mv Reichstag (holding 196 or rather under one-third of 
ilio total seats) after Schleiclier’s attempt to govern 
\dtlioiit National Socialist support had failed. TJie 
opportune and symbolio Reichstag lire in' February made 
it possible for the National Socialists to secure the holding 
of new oleotions on March 3 in oircumstaiioes of high 
political excitement most favoiuablo to themselves, and 
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tliey returned with 288 soata and an increase of fi 
a half million votes (or three and a half 
than their previous record poll in July 1932), 

THH AUTHoiti- Small Gei’inaii Nationalist srouDaiJ 

TABIAN STATE tlio forciblo exolusion of tlm 

deputies from the R&idhstag now gave ft. 
National Socialists a clear majority in that body 
made it possible for the government to seouro the ms? 
on March 24 (by a vote of 441 to 94) of an 
act {das ErindcUigungsgeselz) to combat the miservrf 
people and Reich ” which aooordod it unlimited 
of legislation by decree, permitted it to set aside n 
amend any part of the constitution, and allowed it (o 
conclude treaties as well as to make laws without consult- 
ing the legislature. Indeed, it is hardly correct to spent 
of the Reichstag as "the legislature*' after its passing of 
this law, for all power was now concentrated in the hanit- 
of the government and any separation of powers or tm ' 
of functions was abandoned. Tho authoritarian state ms i 
legally in existence . 

The National Sooialiat repudiation of a parliamenfcuy 
system of government, with the ministry responsible to 
PABLiA- legislature, having been implemenH 

muntahy those parts of the Weimar constitution to 
BBPUDiATED whioli tlio party had speoifically objected 
were immediately (March 28) declared Dnil 
and void. These included articles 114-118, 123, 124an(l 
163, all part of the section on fundamental rights and 
duties of Gormans, and their abrogation destroyed such 
elementary libertarian rights as the inviolability of tbe 
person and of tho homo, protection from punishment br 
ex post facto laws, tho secrecy of tho post, tho right to the 
expression of opinion without censorahip, the right of 
peaceable assembly, the right of association and the i»o- 


teotion of property except against legal oxpropriatioo. 
This cleared the way for the piecemeal regimentation and 
" purification ’* of German life in all its activities that ra 
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to follow, in accordancQ with the avowed National Socialist 

\^dmsctiamng, elaborated from year to year at the 
Kiimberg party congresses. 

After parliamentary government and fundamental 
rights had been dealt with, it was the turn of local auto- 
nomy. One of the most persistent reproaches levelled 
by the National Socialists at the Weimar constitution 
lad been its failure to set up a completely unitary state 
md the districts in wliioli the party itself was organized 
lad been created without any regard for feelings of 
articularism in the separate Land&\ Adolf Hitler had 
tated in Mein Kampf, "We can have no separate states 
iithin the nation Aooordingly, on March 31, a law 
ias OleicJischaUitngsgeseiz) took away from the Lander 
heir legislative powers under tlie federal constitution 
nd suspended the functions of their separate elected 
ssemblies (these assemblies were formally 
bolished a year later), and on April 7 oEiwAMy 
nother law (das Staatlialtergesctz) placed 
3gents nominated by and responsible to the Reichskanzler 
) watch over tho administration of each of the Lander. 
he MchskmzUr himself became Siaathalier for Prussia, 
ad thus the " personal union ” between Prussia and the 
iich that had been a feature of the Hohenzollem- 
ismarckian empire was reverted to, without Prussia 
gaining her dominating position in it. Subsequent legisla- 
on has completed the liquidation of the L&nder as units 
a federal system , and they have not even been permitted 
I remain as major administrative divisions, being in 
'ocess of replacement by a departmentalization of the 
iich into districts. The Staathaltery into whose hands 
ery aspect of the administration and government 
the former states were gradually drawn, acted as it 
3re as official receivers on behalf of the Reich while the 
fairs of the Lander in liquidation were being woimd up. 
irraany is now as unitary a state as Prance, and even 
ore unitary than tho United Kingdom of Great Britain 
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and Northern Ireland, for it does not appear that he 
new Ostmark will secure any of Ulater*s ’ 


The consummation of the maiTiage of parly and^l, 
was secured by the suppression of all competing pa^ 
organizations in the law of July 14, 1033, which deelart^ 
‘ ' The National Sooialist German Workers’ Party is the oqI 
political party in Germany ”, and by the official mergj 
of that party into the state in Booomber. The abolitb 
of the representative assemblies of tlio separate states oo 
January 30, 1934, and of the second ohamber (thei?ejcj,. 
rat) of the Meich itself on February 14, completed a yea 
of constitutional revolution which (quite apart from 
parallel changes in so many other fields) left Qennany 
breathless and completely transformed. The rigim 
claimed to have set her on her feet and its critics declared 
that it had stood her upon her head, but nobody could 
assert that she remained unmoved. A further six monlhs 
saw the crushing and liquidation of a dissident National 
Sooialist faction (believed to possess, among other things, 
more radical economic ideas than wero healthy for a party 
that was to bo Europe’s bulwark against Bolshevism) in tbe 
“ purge ” of Juno 28, and the morgiiig of the fiinotionsof 
Meichsprdsident and Beichskanzler on August 2, 1934 , after 
PAETY AND doatli of Presiclont von Hindenburg, to 

SPATE puEQED muko Adolf Hitler head of the German state 
AND MioEOED factOt an exalted station 

that has in Italy remained beyond tlie reach of Benito 
Mussolini. 

On July 14, 1934 (the hundred and forty-fifth anni* 
versary of the storming of the Bastille) Adolf Hitter 
declared that the National Socialist revolu- 
tion was over, and though much elaboration 
of his now structure has since followed, 
its essential features (to bo orowmed a few 
days later by liis assumption of the headship of the state 
to complete the trinity of President, Premier and Party 
Leader in his one person) wore all present by that date. 


TEINITY OF 
PEE9IDDNT, 
PEEMIian AND 
PAETY LEADDE 
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flTiafc lie has done since presupposed the existence of a 
Germany possessing such features— a completely unitary, 
entirely concentrated, thoroughly authoritarian form of 
government, with one party of the dUte of the race, 
identified with an omnioorapetent state in which the 
fford of the Mhrer is the law. It is true that, for all her 
economic planning, Germany has not heoorae a corporative 
slate to the extent of introduoing funotional representa- 
tion, but then the Third Reich has little faith in repre- 
sentation as a principle of government. The leader 
principle makes it redundant. 

The permeation of every human activity and of every 
jistitiition in Germany of the Third Reich by this Fiihrer- 
mdp is undoubtedly the most oharacteristio line of 
ievelopment of the rdgime. Adolf Hitler’s leadership of 
te party was established as part of its creed before it 
ame into power, but his assumption of the office of 
UdhskanzUr and absorption of that of Reickprdsident 
the latter name, an innovation of the hated Weimar 
onstifcution, and denoting an office for wliich Hitler had 
nee been an unsuooossful candidate, was suppressed) 
lade that leadership immeasurably more real and ex- 
snded it over tlie wliole Gorman people. So long as the 
rinolple of “all authority from above — all responsi* 
ility from below ” was accepted, Germany could bristle 
ith leaders, great and petty (though the 
lored word FUhrer came to be reserved for 
itler alone and all minor loaders had to be 
tiled Leiter). The National Chamber of Culture, the 
itler Youth Organization, the Labour Front, the National 
cod Estate, the transformed National Economic Council, 
f these and many other organs of the Third Reich were 
ade to operate from top to bottom through the leader 
inciple. Leaders, responsible only to Hitler, who 
pidly became national figures (one or two, like Hermann 
^fing, were, of course, already such before January 
33) stood at the top of each hierarchy, and under them 
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were biers of sub-leaders of various grades. That 
Draoy which has made Italy proclaim from her cam. 
paniles “ Tliore is but one leader, and his name is Benito 
Mussolini ” has not become such a feature of German 
fascism, where leadership is everywhere, though iu 
quintessence lies only in the FUhr&r himself. Italy’s 
general post of high officials has not been the rule in He 
Third Reich, though the blood-letting party purge of 193 t 
and the bloodless army purge of 1938 are exceptiom. 
Nevertheless, the leader-principle Inis proved fatal to 
cabinet government in any form, and tho nominallv 
absolute constitutional powers of the cabinet {given to 
it for four years in 1933, and for four more years in I93i) 
are in practice wielded only by tho Filhrer himself and a 
handful or inner cabinet of very highly trusted party 
comrades. The cabinet as a whole advises but it does 


not decide, and the title of “ minister without portfolio” 
has recently tended to designate minister who is no 
longer consulted ” (Dr. Sohaoht and Baron von NeuraH 
entered that category at the beginning of 1938, though 
the secret foi'eigii altairs committee of the 

OAUINUT AND i . - , i • -o i • 

poiuciQN cabinet, created in Jiobimiy 1938, ispre- 
AFiAiKa sided over by the latter. The place iu 
government and in tho determinatiou of 
policy of this institution is not yot clear, though it appear?, 
from tho careful picldng of its porsoiinol, that it will be 
no more likely to disagree with tho personal views of the 
Filhrer than does tho Fascist Grand Council with those 


of the Duce, and it has tho advantage over the Grand 
Council of being able, with the assistance of Mein Kam}l. 
to bo able to surmise in advance witli some confideme 


what those views are likely to be.) 

All the main features of tho universal franchise la*? 
of tho Weimar republic wore retained. No occupation^ 
representation was introduced and no declarations were 
made to the efCect that the direct universal franchise ua? 
a lie. B'ut it was already a sleeping dog, for election? 
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actually resolved themselves into plebiscites in which the 
Kople of Germany voted either for or 
against a list of candidates of the National 
Socialist Party presented to it (names were 
sot given) by the JPuhrer, but were not 
Kriuittcd even in theory to put forward any other 
'andidates or competing lists. In March 1938 theJJewA^- 
-ij was again dissolved, and tlie new election was com* 
■ined with a referendum on the absorption of Austria as 
lart of the German Reich. The people of Germany and 
lu3tria (all men and women over twenty years of age 
iho were of “ German ” race, whereas the proposed 
lebiscite of tlie Austrian Schusohnigg government had, in 
ceordance with the Austrian constitution of 1934, made 
ieage twenty-four) were asked “ Do you approve of the 
!imification of Austria with Germany as accomplished on 
[arch 13, and do you vote for the list ofom-Wrer Adolf 
litler?’’ As this list (again the individual names were 
ot published) contained representatives of Austria, in 
foportion to her population, the first question may be 
lid to have been begged in advance. With the publica- 
on of the result of this plebiscite, the greeter Third 
ikh came olfioially into being. It had already existed 
facto for nearly a montli. The Weimar republic had 
cn a lesser Germany, and not only in territorial extent, 
National Socialist eyes, '* Dio Eepublik 
i Sldavenkolonie dos Auslandes hat koine 
irger, sondern beistenfalla Untortanen ”, 

'ote Adolf Hitler in Ilein Kampf. Was this Greater 
innany of 1938 to become a new Valhalla on a new 
dh, or merely an Eraatz-Deuischland, perpetually tighten- 
I her belt in order to be able to extend Jier frontier ? 
further extension of frontiers was to follow within 
: months, but *' Germany has no further territorial 
ibitions in Europe ”, declared Adolf Hitler on 
ptember 26, 1938, so it must be 
(and fill in) tlie final plebiscite. 



CHAPTER XXVIII 


THE AMERICAN WAY—STATE-PLANNINa AD SOQ 

“ Fourteen nations, with 240,000,000 people, have 
adopted notions of fascism. And fascism demta* 
strated a way to fool all the people all the time— hv 
the suppression of all critioism and free expresawL 
Intellectual sterility and deadened initiative and infi. 
viduality are its inevitable results. It is becomintu 
gigantic spartanism ”, said Herbert Hoover in Ajufl 
1938, returning to the United States after a European 
tour. Six months earlier, his successor as President tf 
the United States had said, “ Wo do not deny that the 
methods of tlie challengers, whether they he called cob- 
munistic, dictatorial or military, have obtained for man? ' 
who live under them material things tliey could not have ’ 
obtained under demooraoies which they had failed to 
make function. Unemployment has been lessened- 
even though the cause is the mad manufacturing o( 
armaments. Order prevails — oven though it is mrin- 
tainod by fear at the expense of liberty and individual 
rights. So their leaders laugh at all oonatltufcions, piedkt 
the copying of their own methods, and prophesy an ewly 
end of demooraoy throughout the world. Both that 
attitude and that prediction are denied by those of b 
who still believe in democracy.” Such utterances, sod 
a belief in democracy, such a repudiation of authorllariaD 
methods, could undoubtedly have found endorsement ; 
‘‘11 can’t United State of! 

irAi’PisN America in the years 1937 and 1938... 
KNEB from the National Union of Manufacturers | 

and from the Communist Party of America, from th | 
editors of the Saturday Evening Post and from three rf I 

462 



■„o.cs.Mvnr The American Way 453 

•^s]\kti) Mpublio, from the National Federation of Labor 
^ irom the Committee for Industrial Organization, 
Ml'. Justice MoReynolds and from Mr. Justice 
grandeis, from the Daughters of the American Revolution 
and from the Forgotten Man . Despite Mr. Sinclair Lewi8*s 
jlsnnmg fautasy, quite ninety -nine and sevm'al tenths per 
ant of the American people appeared to remain convinced 
{lat “It Can’t Happen Here 
Yet those conditions whioh had preceded the setting 
sp of authoritarian rdgiinea in other countries were many 
cfthem in existence in the United States of America by 
llie beginning of the nineteen thirties — a restriction of 
asrkets, widespread unemployment, industrial uniest, 
jgrarian despair, capitalist panic, and a profound dis- 
illasionmeut concerning the ability of existing govem- 
B«Dtal machinery and political institutions to deal with 
die new politioo-eoonomio problems that had arisen since 
iliesewere fashioned. To this was added a certain im- 
atience with these same political institutions regarding 
ie way in whioh they wore fulfilling their original and 
imited function of maintaining and preserving libertarian 
ealities and public order in a fully expressionist com- 
mnity. If they neither solved new problems in govern- 
lent and in social organization, nor continued to give 
Jthfaction in dealing with old ones, why 

, ,, ,, .. ® . 1 11 AMERICAN 

iould they continue to bo regarded as poutioai. 

wredl Congress and, even more so, the 
ate legislatui’es were accused of being 
nitely susceptible to the persuasions of lobbyists, the 
resident and state executives were at times thought to 
■oach the pork barrel for theii’ friends and supporters 
itber too often, and the judiciary from the Supreme 
Jurt downwards came to be regarded as the watchdog 
anti-social privilege, of entrenched and corporate 
?altli, The class of politician which it delighted the 
ople to honour and to maintain in office was regarded 
■ many thinl^ing Americans as ranking low in public 
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morality and private integrity. In particular th 
ministration of, and the public and official re^K ^ 
the eighteenth amendment to tho constitution 
the years of its legal validity (1920^33), gave 
from many directions for a rQ-examination of thefr'T 
tions of a system of government that (said tlie suDDlriZ 
of the amendment) oould so signally fail to enfoTl 
fundamental law of tho land, and (said its opponent 
that could permit a determined minority to secure pomiu! 
sanction for the imposition of a oompletely non-libertaria 
social code upon a civilized and professedly democr»tif 
people. Even before the onset of tiie great depression^ 
the early thirties created an atmosphere of uiwiiit 
A merican political institutions wore under fire frommsnr 
angles. When George .Bernard Sliaw told a packed 
audience in tho Metropolitan Opera House in New Y«k 
City, on April 11, 1933, “The American constitutions 
... not really a constitution but a charter of anarchisB 

. . . The ordinary man is ... an anarchist Thii 

anarchism has been at work in tiio world since the begin- 
ning of civilization, and its supremo aoiuevement up to 
date is tho American constitution**, nobody took “to 
celebrated buffoon” literally, but those of hisheaimi 
whose thoughts strayed from his words to tho Ohio Gang; 
and Teapot Dome, to tho salubrious suburb of C!icero,a 
to the bad odours which had asoondod from the New York 
sewer contraots (not to go back further than one decade), 
may have gone homo disquieted rather than amusei 
May not the story (even if apocryphal) of that uewb 
elected Senator, who, when participating in his first rdi- 
call at Washington, is reputed to have answered “Kd 
Guilty ”, typify something more than a certain brandrf 
native humour ? 

By the beginning of the nineteen thirties, then, to 
governmental machine of the United States, wliich W , 
been running for nearly a century and a half with tut 
minor replacements and additions, apart from the one j 
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^ajor overhaul of Reoonatruotion, was showing unmis- 
akable signs of needing a reconditioned power unit. But 
iese easily perceivable signs were only the symptoms of 
iindamental maladjustments. The machine 
emained geared to the less exacting needs SSmL 
faoother age. It was now required to go 
ister, carry a heavier load and surmount 
seper gradients than its framers or even its recon- 
mctors had ever imagined. There was now no longer 
lat margin of power and safety that allowed it to mit 
leipeeted demands and stresses without causing anxiety 
The fundamental maladjustments were deep-seated 
id not easily accessible. Some forty years earlier the 
5torjan 'F. J. Turner, in his essay on The Significance 
fhe Frmiier in American History, had first made clear 
5 full importance of the existence and withdrawal of 
iniier conditions in the development of the United 
ites. "What the Meditoi-ranean Sea was to the 
eeks", he had said, " breaking the bond of custom, 
:ring new experiences, oalliug out new institutions and 
irifcies, that, and even more . , . the ever retreating 
Qtier has been to the United States directly and to 
nations of Europe more remotely. . . . And now, 
r centuries from the discovery of America, at the end 
a hundi'ed years of life under the constitution, the 
itier has gone, and with its going has closed the firet 
iod of American history.” He was referring to the 
that the census of 1890 had revealed that, at last, a 
tinuous belt of unsettled land stretohing fi:om the 
hern to the northern border no longer existed in the 
ted States, and that the liitherto unbroken line of 
frontier was now torn into isolated and insignificant 
■nents, soon to disappear one by one. bnd of thb 
a phenomenon the frontier stage in 
dean history was over. Since Turner ambwcak 
many investigators have followed him 
^ exploration of tlio significance of the fiuntier, 
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but the United States as a nation is only 
ginning to realize tliat it remained right up to o! ^ 
of the nineteen twenties organized both eoonomicall ** 
politically as a land still possessing tlie stimulus anil a 
safety valve of an unbroken frontier. K^,cent f -a 
elforts at reorganization on a gigantic scale are^S 
some aspects, simply an attempt to readjust pilife 
institutions and political economy to meet the needs 
a post-frontier phase, the existence of wliioh had cai»h 
the country unaware and unpropai'od when it passed^ 
of the smoke screen of boom cojiditions. The force d 
the great depression of the thirties was itself undoubtedh 
due in part to the failure to realize that the frontier^ 
gone (and had been for decades) and that adjmtfflcnl 
had to be made, to fit American institutions and ideas to 
the needs of a society that had lost its once charaeterisfe 
fluidity. This loss of fluidity was, by the beginning of 
the nineteen thirties, of a twofold nature. TerritoriallT 
tho frontier had gone and thoroforo geographical dis- 
placement of tho population of diflomnt parts of tbe 
United States was reduced from groat streams to isolated 

mwiGBATioN Immigration also (automaticallT 

oDAsifls AS A ohookod by tho war of 1914-18 and l^lh 
rniawoMioNON 1 'csti‘iotod to a drastio extent during uie 
next dooado) had now ceased to be a feefot 
that counted, and thorofore the composition of tbe 
population of difCoront parts of the United States ns 
tending to lose its kaloidoscopio and unstable qualities 
and to remain sot in defiiiito othnographical psttenu. 
Some investigators have oven forotold, as a result of the 
joint impact of the disappearance of tho frontier and the 
cessation of largo-soalo immigration, the appearance d 1 
a new sectionalism in American life, with a dominant 
immigrant nationality or group of kindred nationalilis 
crystallized in each sootion ; others expect, rather, lb»t 
the melting-pot whioli has so patently refused to disfl 
a common denominator American from its varied bumffl 



cixiTin 


The American Way 40.7 

ingredients up to the present, will at last settle down to 
tiiroTF off its scum and produce the wished-for uniform 
breff of liundred-per-eent Amerioans, now titat it is 
receiving no appreciable additions to its contents. WMeh- 
erer turns out to be true, the prablein of governing the 
United States is going to be very different as a result of 
such changes in tlie people by whose consent she is declared 
to be governed. Her Wanderjah'e are finished, her Volker- 
\cQnderung is over and she must be prepared to enter a 
more sedate middle age. Following this realization, she 
has become receptive to the idea of buying some more 
life insurance, in tlio shape of elaborate government 
igencies and comprehensive social legislation such as she 
rould have, and indeed had again and again spumed in 
he first vigour of her wild-running youth. 

Though a strong oolleotivist trend iiad been evident in 
goreniment policy and in legislation in many other parts 
of the world since the eighteen seventies, 
the pohtical system of the United States 
remained committed until 1929 to laissez *‘'U»e"inthe 
jaire. Tlus remained particularly true in 
domestic relations. Tlio United States as a whole had no 
unemployment insurance, no national sickness insurance 
and uo old-age pensions. Only tliose, or the dependants 
of those who managed to get killed, maimed or at least 
drafted in one of tlie United States’ infrequent wars, 
j could expect recognition of their claims to relief from 
j national funds. There was no national regulation of the 
burs or conditions of labour of man, woman or child, 
wd the states varied widely in their degree of social 
consciousness on these matters. A person was as free to 
frork, or to work others, as Jiard as he liked. “ Go West, 
Young Han ! ” was a perpetual injunction applicable to 
ffe discontented, the failures and the misfits of every 
community, and the rolling stones rolled until they at 
settled down somewhere in literal or in colloquial 
obdience to this injunction. Every immigrant carried 



468 Affirmative Oonstituiions 

n.n 

a millionaire’s toofclipiok in his bundle, and the WMj 
H ouse stood within full view of overy cradle in theTj ' 
States. In relation to things outside or Goming ftom"**” 
side the United States, laissez faire did not 
remain unimpaired so long. The Monroe Dooferine'^S 
was only one-way laissez faire ; the protective tariff 
was not even that. Indeed the tariff left the uS 
States the land of opportunity — for everythino tat 
foreign goods. Apart from the operation of theftrit 
the vast natural wealth of tlio United States S 
autarchy, or a policy of self-sufTicienoy, viitually auto, 
raatio during the nineteenth century and well into 
twentieth. The tariff was amended from time to time in 
response to changing conditions and to the vamw 
influence of different pressure groups, but ti\e passing of 
a new tariff act tended to be a freo-for-all tussle, withw 
holds barred, rather than a piece of state-planning. If* 
THE TABiirv I’ostriotion of immigration from 1917 onrani 
AND TUB (its regulation between 1882 and 1916 can 
hardly be called restrictive, and the largest 
annual figures were attained in the early 
years of the twentieth century) is really the United Stales’ 
first piece of wholehearted federal plamiiug, and the quote 
of 1921, 1924 and 1929 are among the most ela^rate 
pieces of deliberate interference by governmental {^ncies 
with the natural Interplay of human relations known to 
history up to their time. 

It may be tlrat the quota acts broke the ice for te 
transfer to the domestic sphere of such compreheasw 
DDEAKiNo federal regulation, which had hitherto been 
TUB lOB OB confined to the somewhat amorphous splrae 
ooDLEoi’ivisM inter-state oommeroo, so that the rftilrojd \ 
industry was carefully regulated, as were large-scale coo- 
muiiioationa generally, whether by land, by water or k 
air, but other industries, and above all the sprawling field 
of agriculture, were but slightly touohed. The disappetf- 
auce of the unbroken frontier, the end of bonanza agri- 
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caitural prosperity, the oontraotion of foreign markets, 
l{ie restriction of immigration, and finally- the stock 
market crash and the great depression, all added up to 
1 pressing demand for the final abandonment of laissez 
Isirt and foi' the initiation of a oolleotivist policy in 
joveruinent. The situation was not so chaotic as to create 
my widespread demand for the overthrow of existing 
Qstitutions. The new oolleotivisra was initiated within 
ie familiar constitutional framework tliat had stood for 
£arly a century and a lialf, but it was something that 
framers of the aonstitution had never envisaged, 
loiild the constitution take it ? 

Tire American people were to be given a " New Deal ”, 
at, it was vehemently protested, the old constitution 
ould serve. “ What we have done is to rediscover the 
institution, to revitalize the powers it was intended to 
Bate. . . . We are turning om' back on the policeman 
Ktrine of government and recapturing the vision of a 
iTernment equipped to fight and overcome the forces of 
onoraio disintegration. ... A strong government with 
I executive amply empowered by legislative delegation 
the one way out of our dilemma, and on to the realiza- 
in of our vast social and economic possibilities,” de* 
ired a leading member of that " brain trust ” (as its 
emies called it to bring it into public disfavour) that 
& reputed to be planning this New Deal. Of what did 
a Xew Deal consist, and what government 
mcies were used or adapted to bring its tions of the 
ins into operation ? How did these differ 
m the somewhat fumbling approach to the solution of 
at social and economic problems made by the other 
■established libertarian states ? Did they contain any 
ments of the corporative experiments of Italy or the 
irough-going reorganization of society from top to 
tom of Russia ? How much was indigenous and how 
ch derivative ? Did it all add up to a new approach 
t might provide fresh hope to an entangled world, or 
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was it jnst a piece of local and highly 
patching ? Was it really a battle of demoerar”'^ 
it a species of regimentation so ominoiis that alert 
ought to league together to preaerve tlieir tmiTr 
liberty against it ? 


One of the moat acute analyses of this i-eyised f 
ception of the sphei'o of government activity in? 
United States has referred to it as “ The Perm 
Now Deal as irroveraiblo as it ■was inevitable 
the acceptance toward the end of 1929 of the vievrE 
“ government must lioncefortli be responsible for ? 
maintenance of the standard of life of the people 
addition to undertaking dofonco against external aggressi,^ 
-KAiNTim. ensuring domestic peace, as the 

ANOR 01'’ TitR stop from which the whole New Dealaelirif 

has logically developed. Thefedealgov!!;: 

mont undertook to make the whole econouii’ 
order operate prosperously and abandoned the policy ol 
laissezfaire with regard to the business oycle. Tlierej'jJi 
was the acceptance by the government of the dutv rf 
regulating the purchasing power of money, of providing 
financial aid in tho forms of loans and credits to priva!? 
enterprise struggling in tho depths of business depression, 
to enable it to keep alive, and to expand govemmect 
oiitorprisos to ollsot tho oifoctfl of the contraction d 
l^rivato enterprise. To fulfil theso duties came the creatiw 
of tlio .lloconstruotioii ilfinanoo Corporation (R.P.C.), lb 
irederal Emorgonoy Administration of Public Wotb 
(P.W.A.) and a whole mass of related and subordina:' 


agencies to implement and administer tire loans aii 
orodits forthcoming from tho one and the grants nia^^ 


“ I’UMl’- 
phiming ” 


by tho other. Tlio policy of ‘‘pump- 
priming ”, initiated in a comparativelj 


modest and mundane way by the Hoow 


administration, and since then oarried to astronomiid 


lengths by the two Roosevelt administrations, reps- 


sonted a departure from aocopted standards of pub!;: 
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finance in tlie United States to whicli there had been no 
parallel since Alexander Hamilton had to sell to his 
embarrassed colleagues and an incredulous public the 
idea that a proi^erly funded public debt could answer all 
the purposes of money and a number of others as well. 
The system has been referred to as “ the new super- 
government of the U.S., whicli would so astonish (and 
presumably displease) Mr. Calvin Coolidge It may be 
hazarded that it would also astonish (and presumably 
displease) Washington, Jefferson, Jackson, Lincoln, Cleve- 
land, Theodore Roosevelt and Wilson. It certainly 
astonished and displeased many men of all parties who 
were more in a imsition to be consulted, including Alfred 
E. Smith, Andrew Mellon and Henry Ford, and in its later 
stages it also succeeded in incurring the displeasure of 
Walter Lippmann, but as the last of these has himself 
pointed out, wo are in the presence of a change due to 
fundamental historical forces rather than one due to 
party or human inclinations when men who think 
differently behave alike, and both Herbert Hoover and 
Franklin Roosevelt accepted uuquestioningly a wide new 
function for the federal government, unparalleled in the 
history of the United States, and far transcending in 
scope and significance the taking over by the federal 
government of the protection of the constitutional rights 
of the individual citizen in the eighteen sixties. Then an 
existing function was transferred fi'om the states to the 
union, but now a new one was lifted out of limbo. Few 
of the separate states had hitherto considered it either 
their riglit or their duty to maintain the economic standard 
of life of their citizens, and fewer still had done anything 
about it, beyond the most tentative experiments. 

But to concede that a function of government is to 
maintain the standard of life of the citizen is not to 
admit that tlie political checks and balances of a middle- 
aged democracy should be changed for the adolescent 
and arbitrary planning of his activities from the cradle 
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to the grave, for hxa own good if oven 


n.Q 


TUB AUTHOlir- 

TAMAN on Tiua 
AMBllIOAN 
WAY ? 


, lor ms own good if oven against hi 

^ sncJiaawastlionewiuithoi'itarianwav ? 

American way, since revolution was Ji, 
and no regular amoiiclinont of tlm i, j'*** 
tion could be oxpootod to pass earli o" 
the next depression but ono, was to soo by ev„ ““ 
and trial and error just how mnoh oolleoti4m eoT’ 
it survived hostile publio opinion, got through them f 
of a oonatitution whoso pattern was wholly indivtlirfr 
Even a determined oxooutivo and a willing lesisi,? '' 
oould not ho sure of getting eollootivist logfelXt; 
tJiose watolidoga of the constitxrbiou, the federal coim? 
THB (JouiiTa ^ylion it aliould Gomo to bo questioned (k 
AS J;;audiaks It undoubtedly would bo) in cases bronii 
CONSTITUTION tliGin, Tiiougli it was the funehon 

of the courts simply to interpret the con- 
stitution, that was a very great power, for it gave them 
the last word concerning the validity of any chftUenjred 
pieco of legislation. “ 1)lio oonstibubion ”, declared if 
Justico Hughes, “is what the judges say it is”, and 
critics of the courts have olaimod that “the legal'mind 
of the United States is still predominantly wedded in 
tho ago of tliG positive .state, to tho ideals of afc* 
fmre society incompatible witli its iwloquato fmictioning.” 
They assert that from tho second Iialf of the nineteenth 
contiiry onward, Ainorican jurists have gone fiu'therthan 
merely interpreting tho constitution, and have “adopted 
the idea of a supremo law superior to tiio constitution 
itself ” as a barrier to tho people’s will, as, for instance, in 
stretching tho fourteontii amendment to protect com- 
mercial corporations as “ persons ” against legislation 
seelting to regulate them, and thus allowing these cor- 
porations to ereot on tlio territory of the United Stales 
Industrial .lilmpires ” virtually invulnerable to federal 
or state attempts to reduce tlieir privileges and curb theu 
anti-social tondonoies. To some pooido the American 
Union aiDpoared to have become a state of corporations 
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|„„g before that other rival in democracy, the corporative 
state, was born or thought of in Europe. 

The courts had a perfectly logical reply to their critics 
h reaffirming that they could only interpret the constitu 
(ion as It was, and according to their lights, rather than 
as it might be or in accordance with the current view of 
a transient majority of the people’s representatives and 
that if the constitution were amended they would loVaUv 
enforce the amendment even against their mra previous 
judgements. While the old laissez faire view of govern- 
ment prevailed there tended to be a general coincidence 
between the views of the national legislature and the 
national courts on what was and was not permitted by 
the constitution (though this did not extend to the cruder 
purlieus of some of the state courts and legislatures) and 
tlie right of the courts to declare an act of Congress void 
was acted upon only twice before the Civil War (in the 
case of Marhtiry v. Madison and in Taney’s judgment 
on the lAIissouri Compromise). Mr. Justice Holmes even 
placed on record the view tliat it would not 
be very terrible if the courts were to lose declabe 
the power to declare acts of Congi'ess void. Sbks 
provided that they retained suoh power with 
regard to state legislation. But when the United States 
became predominantly a great industrial society and the 
safety valves of her earlier days were one by one clamped 
down, this coincidence no longer held good. The clashes 
over anti-trust and corporation-baiting legislation found 
the lawyers and the politicians already at variance, but 
these sldrmishes wore as nothing beside the deadlock 
whicli developed into a war of attrition over certain 
featui’es of the New Deal legislation of tlie middle nineteen 
thirties. Each side protested the loftiness of its motives 
and the inevitability of its course, the President and 
Congress regarding theh measures for preserving the 


economic affairs of the country from chaos as the best 
protection for democracy and the constitution, and the 
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courts resolutely refusing to place upon tlie constiti • 
interpretations that would, in their opinion unH • 
the form of government that the people of the 
States had given to tliomselves and bidden the 
maintain for them against all comers. 

Thus, though the social and eoonomie policy of a 
New Deal was broader in conoopfc and more 
hensively planned than were similar experiments^" 
other countries, it was restricted in its enactment h 
the need to avoid getting outside the framework oftb 
constitution, and in its execution by the possihilitv f 
nullification at the hands of tho oom*ts. How inJh 
projected New Deal legislation was destroyed in db 
gust by its progenitors before it had seen the light of 
publicity because the courts would never stomach it, jibt 
STATE-PLAN- affriglitod animals devour their 

Sr,T™A0.a,.. clangor appears to threaten them' 

may never bo Jenown ; but how mucli actual 
legislation, passed by substantia! majorities in Congtesa 
and approved by tho Ih'osident, hm been laid low by the 
courts, is abundantly clear. Wliilo tlio National Labor 
Relations Act, tho Sooial Security Act and such bodiw 
as the Tennessee Valley Autliority, passed through the 
courts unscathed, other measures suoli as the processiug 
taxes of tho Agricultural Adjustmenis Administration 
(A. A. A.) and the wliolo ol tlio National Recovery Act 
(N.R.A,), together witli less coinprolionsive legislation 
lilcG tho GulToy Coal Act, woro eventually invalidated. 
Both tho N.RA. (“a groat oolloofcivist measine which 
VATE OL’ envisaged tho organization of American 

fit iiidnstry under a syatom of codes closeir 

regulating production, x>ricos and labor con- 
ditions ”) and tlie first A. A. A. (“to agrioulturo whatN.R.A. 
was to industry “ and involving claboi'ate schemes for 
checking over-production) liad been for some time in 
operation before tho decision of tho Supreme Court of 
the United States brought tho activities of tho former to 
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a fill! stop and forced the latter to find a new and cramp- 
ing aUbi in “ soil conservation and the resentment and 
disorganization caused among both administratom and 
])eneficiaries of these two grand-soale pieces of collectivism, 
helped to bring to a head the agitation for 
a reform of the courts, and particularly of ™ 

the Supreme Court of the United States, i^erai. 
ffhicli caused the triangular struggle of 
executive, legislature and judiciary during the fimt half 
of 1937 over President Roosevelt’s “ Court Plan Con- 
gress could only be persuaded by the executive to pass 
a mild law providing for the voluntary retirement on 
pension of federal judges, instead of compulsory retire- 
ment and an immediate increase in the number of 
judges (the alleged “ packing ” proposal) to facilitate the 
handling of accumulated oases, as the President had 
advocated. The incumbent judges had, tlu'oughout the 
controversy, protested vigorously that the more radical 
of the President’s proposals were unnecessary. It is very 
significant that the idea of seeking to alter the constitu- 
tional position of the federal courts by process of amend- 
ment (constitutional amendment was not needed merely 
to alter their size and the conditions for the retirement 
of judges) was never seriously proceeded with, even by 
the most vehement orities of recent decisions of the 
courts, “ The. vital need is not an alteration of our 
fundamental law, but an increasingly enlightened view 
ffitli reference to it ”, said President Roosevelt in his 
message to Congress at the beginning of 1937. “ Rightly 
:onsidered ”, he thought, ” it could be used as an instru- 
ment of progress and not as a device for the prevention 
)f action.” 

The constitution thus remains sacrosanct, and no word 
3 raised against it even by those who find the greatest 
lifficulty in running the government of the United States 
rithin its framework in the way they consider it needs 
0 be run. The constitution of the United States of 
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America still stands solid in a changing world 
failed completely to digest the Now Beal fclip„ ‘ 

the worse for tlio Now Deal. State rir 
OONSTITUTION iung by five- or four-year staeea w,nJK:i 
?ro™aaT ''o™ “ advance and tonaoioi^y ad£^ 

such as the U.S.S.R. .and the Third Ge ’ 
Ueich have attempted, is not possible under “aeo"”*" 
ment of reflection and choice ” such os the United^ 
of America accepted in 1789 and had not for 
admitted imperfections, rejected a oontuiy ’and a ht 
later. The limitations of the American constitution « 
interpreted today, prescribe that groat coUoctiviat eniri 
ments should be carried through by ad ;«« methods^ 
may hit or miss, may be abandoned, i-evei-sed or revised 
at any time, and may not always bo tlie methods that 
rmiPosBirur. systematic state-planning would have pro- 
NEsa KETunua dnood. But at least they are methods witia 
GovEiiNMEN'i' pux'poso bohiud them for the soda! 

and eoonoinio welfare of the citizen such as 
was once thought inoompatiblo with libertarian institu- 
tions. The association between liberty and the absence 
of purpose in government was merely a temporaiy coin- 
oidence due to the fact tliat in tho nineteenth centuiylbe 
English-speaking peoples had an open frontier in America 
and a head start in tho export of manufactures ihwi 
England.” That purposofulness by which Americau 
political institutions wore first oroatod, needed to be 
recaptured if they wore to continue botli to promote the 
pneral welfare and to soouro the blessings of liberty. It 
IS still possible, in contemplating tho United States of 
Amorioa, to believe that governments are instituted 


among men to secure life, liberty and tiie pursuit of 
happiness, but also to remember “ That whenever anj 
Eorm of Govornment becomes dosbruotive of these eiwls, 
it is the Right of the People to alter or to aboh'shit”. 

These are words that the world at large should also 
not permit itself to forgot. 
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Teis is intended ns n stiulonta’ and not ns a specialists’ biblio- 
graphy. Many of tho works mentioned themselves contain 
useful bibliographical sections or copious footnote references, 
and wherever this matorinl is specially valuable, attention will 
be drawn to it. No attempt is horo made to duplicate such 
information. The General Bibliography confines itself to collec- 
tions of the texts of constitutions and to standard and genera! 
commentnrie.s. Texts of constitutions not available in the 
general collections or available only in collections confined to 
those of one country, togother with additional texts to which 
it U wished to draw attention for special reasons, will be referred 
to in the appropriate Ghapter Bibliographies. 

To avoid the unnecessary repetition oj full titles eaclt work 
mitmed in this bibliography is given a reference number. If 
Ik full title has already been given, only a short title or the author's 
iifljiw, followed in each case by the reference number within paren- 
theses, will be found, 

A comprehensive critical bibliography or even a list of all 
the printed material on tho subject of Modern Constitutions 
since 1787 does not oxist, but an admirably executed and 
planned torso of such a work will bo found in 

Hiix, H. B., The Constitutions of Continental Europe, 17S9~I813 
{Joun\al of Modern History, March 1030, Vol. VIII, No. 1, 
pp. 82-04). The numerous special bibliographies and footnote 
references to bo found scattered through the volumes of 

Dabeste, F, R, and P,, Lcs Oonatilutions Modernes. Europe— 
Afrique — Asie — Oedanie — Aininque, Traductions atcom- 
•pagnies de Notices Historiques el de Notes Ezplicatim (Qua- 
triSme Edition enti^rement rofondue par J. Delpech et J. 
LAFEHRifenE, 6 vols,, Paris, 1028-34), are most valuable, though 
tho lists are given without critical commentary. The biblio- 
graphical material is not confined only to works dealing with 
the texts printed in this collection, but covers constitutional 
history as well. Numerous select bibliographies, dealing in a 
[flore compact way with contemporary or recent goveraroental 
arms, will bo found in the articles on constitutional subjects 
nthe 

Encyclopaedia of the jS'oefn^ Sciences (ed. Seligman, E. A. and 
fOHNSON, A., New York, 1931-36. Reissue 1936), espeeiaUy 
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tho article on “Government)” (Vol. VII pn mn 
has separate bibliographies for History iiJd Vh 
Studies and Compilations, tho U.S.A., Great 
Dominions. British Commonwealth of Nations, "w*"’ 
gium, Italy, Switzerland, tho Nothorlands Gerln 
navia, Russia, tho ]3altio, tho Succession and tho R 
Latin America. Spain, Portugal, Japan and China a 
bibliography which, within its field, is 
up-to-date than either DAiiiaaxTU (2) or the 
Social Sciences (3) appears at tho end 0 ^ 



j ^vvi 

post-war dictatorships. andTa; 

WoAs, Biographios, Periodicals, Yearbooks. Germanv^? 
Wie Soviet Union, Austria, Hungary. Poland. PorS’s!!- '' 
Turkey, Yugoslavia and Baltic States. It is thus ' 
prohonsivo than its title might indicate. 



general BIBLIOGRAPHy 

I. Collections of Constitutional Texts 

The first really aatiafaotory and 1‘epresentative eoUection of 
modem constitutional texts was that of 

5, POLITZ. K. H. L., Die europ&isckm Verjasamgen sell dm 
Jahre 1789 bis auf die neueate Zeit (Firat edn., 3 vols., Leipzig, 
1817-1820. Second edn., 3 vols., Leipzig, 1832-33. Supple' 
mentary 4th vol., ed. Bilau, F., Leipzig, 1847). The second 
edition entirely auperaedes the firat (which had been publislied 
anonymously). Vol. I is confined to Germany j Vol. II deals 
vrith France, the Netherlands, Belgium, Spain, Portugal, tho 
Italian states and the Ionian Islands j Vol. Ill with Poland 
Cracow, Galicia, Sweden, Norway, Switzerland and Greece • 
Vol. IV covers miecollanoous constitutional changes between 
1833 and 1847. All the texts are given in German and the 
translations are reasonably reliablo, as are the introdueloiy 
and explanatory atatoinouts. An extremely useful chrono* 
logical list of tho two hundi'od and fifty documents contained in 
the first three volumes ia given at the end of Vol. HI. Many of 
thaso are separate laws, edicts and drafts, but about a hundred 
are texts of constitutions proper, an<l practically every con* 
stitution promulgated on tho continent of Eiuope between 
1770 and 1833 is included. Most of the texts are complete, 
but a few (such aa that of tho elusive Sicilian constitution 
of 1812) are paraphrased. Tho supplementary fourth volume 
is equally painstaking. A separate volume was announced 
to cover American constitutions since 1787, but it never 
appeared. PiJlitz cannot be too highly praised for having 
produced such a woi'k at such a time, and it is still of great 
value. In its day its influence, particularly in Germany, 
rivalled that of Rotteoli’s and Welcker’s constitutional 
commentaries in das Staatalexikon (1834-49). Not untD 
the Dareste family appeared upon the scene was anything 
more monumental produced. Pdlitz is, unfortunately, not 
commonly found in libraries, but a useful alternative is 
8 -Altmann, W., Auagewahlte Urkunden ettr ausserdeulschen 
y^iassnngsgeschichte aeit 1776 (Berlin, 1897 : revised edn., 

2 vols., 1913) containing German texts, without commen- 
taries, of the Virginia Bill of Rights and the Pennsylvania 
471 
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constitution of 1770, tlio Artiolos of Confederation n, 
chusotts constitution of 1780 and the United 
stitution, tho principal French constitutional 
1791 and 1875, tho Spanish constitution of iRio^tu 
of 1831, tho Swiss of 1874 and (in tho oricinnl’ 
Piodmontoso Blalulo of 1848. Tho aaino schok h 
covered Gonnan coiiatitutions in ^ 

AL'i'jfANN, W., AMsgewdUlie l)rkuvde.n znr deutai^f » 
sungsdeschichie ae.it 1806 (2 vola., Berlin 1808) 
volumo covers tho period 1800 to 1800 (tho enT,'««. 
tlio Confodomtion of tho llluno being given in its t 
and tho second from 1807 to 1808. Prussia is reser^Sl*”' 
separate oollection : 

Altmann W Auagcwmita Urkundm ztir Bravdenhroi^,, 
I renaaiachen VerSaasungageachicJile (2 vols., Berlin JsSr 
first volume going up to 1800 and tho second covering w 
1807 to 1891. A second o<lition (Berlin, 1014-16) wa/inj 
in thrcM) volumes, but only the two first (before ISflftll 
1800 t() 1849) wore ]mblishud. Altinann's soholi « 
always impocoablo and his texts thoroughly reliable ^ 

Tho loading oollection of constitutional texts in Wt 

that of DAaK.sT]fl (2) and four editions of tins have been pub- 
lished since it first apj)oarod in 1883. Unlike Piliiz kI 
Altmann, .Barosto includes only oonstitutioHsaotuallyinfoK 
at tlio time of going to press. Tho four editions thereforegiri 
tlio texts of virtually all constitutions in force in theylan 
1883, 1801, 1013 and 1028 rospootivoly, together w'th copfe 
notes, historical introductions, commentaries and bitlij- 
graphics. Tho fourth edition, in six volumes, appearedgradu- 
ally (Vol. I, “ .hluropo — Albania [,o Greece ”, in 1928; Vd 
11, “ ,1'hiropo ~ Hungary to yugoalavia ”, in 1929 ; Vol. E 
Itnropo — Suppleniont and A]>pondix ”, covering recrd 
ohange.s, and including index to Llio Uiroo volumes, in 1531; 
Vol. IV, ” Latin America”, in 1032 j Vol. V, "British En 
pires, Africa, Asia and Mandatory Territories”, in 1533; 
Vol. VI, ” United fcitatos of America and States of the Union”, 
in 1034). Darosto is pro-cininont among collocttons of a-c- 
stitutional texts in any language, but another useful coUeefia 
in French is 


, MiiuciNM-QuETZibviTon, B., Les conalUulions de FEuk;‘. 
7iomJc//c (Paris, 1028. Second odn,, 1930). A longandusil 
easai aynlhdlique procodes the oollootion of texts but 
not given separate explanatory notices. Itnlinn decrees d 
constitutional importanco issued since 1022 and Hnngara; 
constitutional laws since 1920 arc inoludod. 
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, jIiBKiNE-GuETZ^yiTCH, B., Les comiiintiom des nationa 
Amdricaines (Paris, 1932), is a complementary volume con 
taining texts in Frencli of all tlie constitutions of the sovereicn' 
states of North and South America in force at the end of 1931 
Canada is included, but not Newfoundland. 

The first general collection of constitutional texts in Eng 
lisli tliat may bo said to liavo pennanent value was that of ^ 
Dodd, W. F., Modan Conatitutions. A Oolleclion of the 
Fundamental Lawa of Twenty. two of the Moat Important Com. 
iriea of the World, with Hialorical and Bibliographical Notes 
(2 vols., Chicago and London, 1909). The countries selected 
are the Argentine, Australia, Austria, Hungary, Austria- 
Hungary, Belgium, Brazil, Canada, Chile, Denmark, Prance 
Geimany (Vol. I). Italy, Japan, Mexico, Netherlands. Norway.’ 
Portugal, Russia, Spain, Sweden, Switzerland and the United 
States of America (Vol. II). Only constitutions actually 
cunent in 1908 are included, and all amendments up to that 
year are incoi'porated. Dodd’s texts, and brief but valuable 
notes, liave formed the basis of many subsequent collections. 
One of these adds to a selection of these texts a number of 
others as they were at a date crucial alike in modem histoiy 
and in the history of Modern Conatitutions, and 
IViuGHT, W. F., The Constikitions of the States at War, 1914- 
1918 (Washington, U.S. Government Printing Office, 1919), 
thus has special significance as Ijeing the last of what may bo 
called the antediluvian collections. A flood of new constitu- 
tions, appearing in and after 1018, was followed by a flood 
of fresh collections of texts done into English. TI>reo of 
the moat useful of these, each compiled on a rather different 
basis from either of the others, were 

McBain, H. L., and Rooeiis, L., The New OonslHulions of 
Europe (New York, 1922), comprising those of Germany, 
Prussia, Austria, Czechoslovakia, Yugoslavia, the R.S.F.S.R., 
Poland, Danzig, Esthonia and Finland, together with sum- 
maries of those of Ba^'aria, Wtirttemberg and Baden. The 
Beigian constitution of 1031, the French fundamental la^vs of 
the Third Republic and the Italian Stalulo of 1848 (all as 
amended up to 1021), together with the French electoral law 
3f 1919 and the Italian Law of Guarantees of 1871, aro given 
n an appendix, as is also the Bryce Report of the British 
5econd Chamber Conference of 1918. A 104-page Introduc- 
ion and useful historical notes add considerably to the value 
•f this collection. 

jfkci Constitutions of the World (prepared for Presentation to 
)ail Eireann by order of the Irish Provisional Govenunent, 
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1922. Dublin, 1922), containing texts in Engliah • i. 
cluctory commontanoa, of ninotoon oonabitutmi.’ 

1922, of which those of tho Irish Fi*oo State 

Denmark (1915) and tho Union of South 

found noither in Dodd nor in McBnin and Rogera ^ ^ 

16. Graham, M. W., New Oovernmenia of Oeniral ^ 
York, 1926) and New Governments of Eastern 
York, 1027), whose texts (which follow extenaJvT*^ 
tfunes) fill in further gaps. No all-inoluaivo coWeetT^' 
parable to the latest Daresto exists with texts in En£,r'i.*^ 
satisfactory English versions of moat of the world’/I .• 
tions of tho last twenty years exist, and those will u 
in the chapter bibliographies. entionai 

There are a few very useful volumes of oonstiimt^., 
documents or extracts from dooumonta wade with sDecmUiui. 
in view, which also come into tho gonoral field, such as 

10. A. "P,, Federal a 7 id Unified OonslititHotts “AColu. 

tion of Constitutional Documents for the Use of StudenI? 
(London, 1923), wherein 40 pp. of historical introduction «? 
followed by 28 texts, all in English oxoopt the Swiss Federal 
Pact of 1816 and constitution of 1874, of which the ofRdil 
Fronoh texts arc printed. Tho documents stretch from (be 
Swiss Perpetual League of 1291 to tho Gorman Weimarcon. 
stitution of 1019, and inoludo tho United States and the 
Confodorato States constitutions, tho Gorman Imperial C<m- 
stitution of 1871, tho Brazilian constitution of 1891, andlhe 
constitutions and related dooumonts of tho British Dominiws. 
There is also, with all texts in Eronoli, 

17. Aulard, a., and MiniciNE-GuEi-zitviTOJi, B., Les diclarolm 
dea droita da Vhomme (Paris, 1029), oxbraoted from a Jaw 
number of oonstitutions. 


Mention should also be mado of tho great Gorman semi 
publication of constitutional monogra 2 >h 8 , commentaries and 
texts (all in tho Gorman languago) whioh lias been appearing 
since the year 1907 under tho general title of 

18, Das dJfcntUcho Recht der Gegenwarl (edited originally br 
Jellinek, G., Laband, P., andPiLOXY, R., Tubingen, 190711). 
This was a continuation in a rovisocl form of the classic 

19. HandbucJi dea offentlichen Rcchta der Geg&mvart, started byH. 
von Marquardsen in 1883 (od, Seydbe, M., end Pilott.R, 
Tiibingen, 1883-1007). 
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II. Gbneual Commentaries 

Of the very largo niiraber of general oommentaries which 
give a compamtiyo or serial treatment to selected groups of 
modern constitutions, or which investigate particular political 
institutions or constitutional developments over a wide 
the following list, arranged roughly in order of date of puWica’ 
(ion. seelcs to bo representative only. It contains certain 
books of importance in the development of tlie study of com- 
parative govornmont that have, for the purposes of tho 
student, long sinoo been superseded, and others which are 
important more for the exposition of a point of view than for 
their enduring qualities as scholarly commentaries, but all are 
books in which tho writer has found significant contributions 
to a fuller understanding of modern constitutions and their 
relationships. Most of thoso works will re-appear in the 
chapter bibliographios, to bo recommended for special pur- 
poses, but it is for their general usefulness that they are listed 
here. 

De Louie, J. L., Gonslitui/ion do L'Anglelerre en Blal du 
Gouvernement Anglais, coni/pard aves la fame ripublicaine elavas 
laaulrea monarchies de V Europe (2 vola., Geneva, 1790. The 
first edition had beon published in Amsterdam in 1771, and an 
English translation in 1772.) A somowhat unoritical apprecia- 
tion of British institutions os contrasted with the andai 
Hgiine on the Continent. Many later reprints. 

De la Civoix, J, V., Oonstitulions des prindpaux tlals de 
'Europe et dea Stats Unis d'Amdriqm (the third edition, in six 
I'oluraes, was published in Paris in 1793, but an English 
ranalation of an earlier edition appeared in London, in two 
'olumes, in 1790, under tho title Eevieio of the Gonalitulione of 
^6 Principal States of Europe and of the United Slatee of 
America. Given originally as Lectures. . . . Eou) first ttana- 
uedfrom the French.) 

ONSTAMT, B., Gouts de droit oonstituHonnel (Paris, 1814). 

Seitsckice, H. von, Die PoUtik : Vorleamgen von Hdrvekh 
>n Treitschke (od. Cobnioblius, M., 2nd eeln. in 2 vols., 
eipzig, 1900). Based on lootures delivered in Berlin between 
174 and 1890. English translations and expositions of 
itracts from Die PoUtik are given in Davis, H. W. C., The 
'>litical Thought of Heinrich von Trciiachke (London, 1914). 

3LLINEK, G., AUgemeine Staatalehre (3rd edn., ed. Jblunek, 
..Berlin, 1914). 
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5. Esmbin, a., JilUmenta da droit comtitulionnel frn« • 
(8th edn., ed. Nezart). TT o -d— • 


^ (8th odn., ad. Nezarb, 

i. Duotjit, L,, TraiU do droit conBUkdionnel ( 2 nd m 
by the avithor, 6 vols., Paris, 1021-26: 3pd 

i„ ^e^n^, -r * ®an.. I927-3jj^ 

i(i«a 


Duguit died in 1928. Law in tho Modern State n t 
(by Laski, F. and H., London, 1921) of one 
worlcs, provides a useful introduction to his attih,T 
sovereignty and tlio state, and thorofoi*o to his tS 

Boroeaud, G., J^tahliaaomenl at rdviition dee con/ttu '#• 

Amdrique et m Europe (Paris. 1893 ; English tramkr f* 
Hazen, C. D., 1896). ^ ^anslation by 

. Lowele, a. L., Oovmimenta and Parties in ConUnenM p 
(2 vols., Cambridge. Mass., 1899), remains vahmble. buflT 
, Oovemmmls of Prance, and Germany {im),mdegek\^ 

' Qovernmonta (2nd ravised otbl. New 

1926) bring some of its material more iip to date. ^ 

d^^m mif ^'radition in Europe (Un. 

(2 ™l.., Lon*. 

(WpT'lOl^:’ """ Kaline^er^ 

Rebslob, n ., Eieparlamantariaoke Pcgierttngaform{mmm. 

1018. Pronoh trans., 1924). Compare with 

Burdeatj, G., La lUgiino Parlemcnlaire dam ke Comlitiuim 
Europdenea d apria Gueiro (Paris, 1032), which is more Mm- 
prehensivo. 


Nation (revised edition, London, 
1036, with now chapter on “ Post-War Developments"). 

Laski, H, J,, Grammar of Politics (London, Srdedn., 1934). 
MaoIveb, R. M., The Modern State (Oxford, 1926). 

RuQGiEno, Q. DE, Hiatory of European i^eraiwjM (tim 
from the Italian by Collinowood, R. E., London, 1927). A 
unique book, of very groat value to those omberking on th* 
comparative study of modern governments. Hos an excelbt 
oritical bibliography. 

Headlam-Moiiley, a., 2Vie Democratic Gonalilutioiu^ 
mirope (London, 1929), Useful bibliograpliy butno index. 

Ray, P. 0., PIaj or European Qovemmcnla (Boston, 1931), wilk 
Jxoellont bibliograiJliioal lists, including articles as well u 

DOOks. 
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Finer, H., Theory and Practice of Modem Government (2 vob. 
London, 1932). Of incomparable solidily, but his earlier 
Foreign Oovernmenta at Work {London, 1021) still remains 
useful. 

JJ.UVEBGNB, B., Le gouvernement dea dimoeratiea modemee 

{2voIs., Paris, 1033). Bitercsting for comparison with Brycb 

( 32 ). 

4 j. ZracnBR, A. J., The Eayperiment vfith Danocractj in Central 
Europe (New York, 1033). Extends also to the Russian 
succession stntea. Good bibliographical lists and model 
analytical index. 

[5, Buell, B.. L. (eel.), New Oovernmenta in Europe. The Tend- 
ency Toward Dictatorship (New York, 1834. Revised edn.. 
New York, 1937), treating Italy, Germany, tlie three Baltic 
states and Finland, Poland, the Soviet Union and Spain. 

6. Buell, B. L. (od.). Democratic Oovernmenta in Europe (New 
York, 1936). A companion volume deoling with Britain, 
France and Switzerland. 

I. Ford, G. S. (od.), Diclatorahip in Ike Modem World (Min* 
neapolis, 1936). Draws the not wider than Europe alone. 
To be compared with the essay by Kantobowicz (4), which 
does not. 

I, Laski, H. J ., The State in Theory and Practice (London, 1936). 
Another last word, but stimulating as always. 

'. Bohnhak, C., Qenealogic dcr Fc?/c[S5?m(7e»i (Abhandlungen aus 
dem Staats- unci Vorwaltungsroolit. Hoft 50, Breslau, 1036). 
Presents a grouping of modern constitutions since 1787 slightly 
different from that adopted here, and reaches a dogmatic 
conclusion not fully in keeping wlfcli the breadth of the rest 
of the study, but has been of the greatest value 8so“contror’ 
in the preparation, of the present work, and should serve a 
similar purpose to its readers. 

WiTMAN, S. L., Visual Outline of ComparatmQovemment(Sevr 
York, 1936). An interesting attempt to summarize certain 
current governmental systems in tho form of a series of charts. 
Forty-four charts, with explanatory notes, cover the United 
Kingdom, tho British Empire, France, Germany (both Weimar 
and the Third Peich), Italy, tho U.S.S.B., Switzerland and 
Czechoslovakia. British local government and tho Italian 
corporative organization respond particularly well to such 
a treatment. 

Clokie,H. M,, The Originand N ature of Gonslilutional Govern- 
ment (London, 1037). Another contrasting classification of 
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constitutions since 1789. winch takes British in«r* 

tlio focal point. Brief study wibli iisoful notoL ? * 

graphy. 

52. Munuo, W. B., 27io Oovernnimta of Mwohr /*> i , 
York, 1938} devotes nearly half its Bpae^to 
but also covers Franco, Gormany. Italy and 
and has a chapter on Japan. Exoollent biblio^.*" 

62a. GjRAtJD,E.,icp0MU0M'fla!(icw«ty da?M "r* 

etd Am6nqm (Paris, 1 038), an important torkZZ^ 
late to bo used hero, gives a detailed n«aIysisof dE?®*" 
of contemporary domocraoios, olnssifvini? ‘■J'Pe* 

denM V'cli..eotori„r. and •■^..11™ afy‘ 

Bryce (32) and Lavergne (43). ^ ‘ ^'"“Pawwiih 

III. YeaUROOKS ANIJ Amianacs 

Muoli useful information ooncorning consHfuf 
cUmng thoi.. yoav of publication can L ob^STc””™.* 
compilations, Among the most nscfn I ff - . 

(though not all, ciespifo th„!“: 

Ammca Yearbook, tho .^InnuatVo 
JHuropa Yearbook, tho A^car Yearbook th ”'5"^“'"’ ““ 
C^kuo Yearbook, tho IZZt’ Z'lCfl 

A;»nn.nao, but by far tho best is ^ 

63. The Staieaman's Yearbook (od. ISrsTEitr M a . 

volume appears May or Juno). T 
mont of the various countcioa of tho Vc A 

lelmblo. Tho bibliographioal lists aro somewhat mLI 
lanoous, but aro also very useful. 



CHAPTEE. bibliographies 


These are select or sa^le bibliographies and aim nowhere 
at being exhaustive. It is assumed, that full use ,„iii j 
of the detailed bibliographical information to 

many of the works here listed. ^ 


PART I 

CHAPTER II. THE UNITED STATES Op AMERICA 

1. Fabband, M., Hecorda of the Federal Convention of 1787 
(3 vols., New Haven, 1011. Re-issue revised, in 4 vok 
1937), is most comprehensive, but an accessible separate 
text of ^ 

Madison's Notes (ed. Hunt, G., and Scott, J. B.) has been 
published, togethor with otlier useful material, in a volume 
of the Carnegie series (Oxford, 1020). The best annotated 
edition of 

. The Federalist (Hamilton, MADisoNand Jay— quoted pp. 19 
20 twice, 23 and 26) is that of Ford, P. L. (New York! 
1898), but the full text is to be found in a volume of 
"Everyman's Library 

Poore, B. P., The Federal and Slate Conslitutions, Colonial 
Charters and other Organic Laws of the United States, compiled 
under order of the U.S. Senate (2nd edn., 2 vols., IVashington, 
1878), remains a documentary mine. There is also a later 
edition (same title, ed. Thorpe, P. N., Washington, 1909) 
in 7 volumes. 

Secondary works on tlio baokgi'ound of the constitution 
and of a general nature, include the classic 
Fiskb, J ,, The Critical Period of American History, 17S3-I7S9 
(Boston, 1888), with which may be compared a more recent 
survey, 

Nevins, a., The American States during and after the 
devolution, 1775-89 (New York, 1924), which has a useful 
bibliography. Moro specialized in approach, but immensely 
stimulating, are 

Adams, R. G., Political Ideas of the American BevoluHon 
(Durham, N, Car., 1922), 

Becker, C., The Declaration of Independence (New York, 
1022), and 
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^ , lAjjmfus cH-n 

62. McLaughlin. A. C., JPoundati^ms of Anmican 

honalism (Now York. 1933), tho argumonte Xlfnf ^ 
neatly summarized and syntheaizccTbv ^ 

63. HuMPimEY.s, R. A., The Rule of Law and. th. a • 
Rjvolmion (Law Quarterly iJmW, 

80-98, London, January, 1937). ’ ‘ PP- 

flA T? itself them nrn 

relevant chaptora of Quoted p. 10 ) nnd tlio 

UniMRIale, 

5SS"-“=;:=- 

T8,“rT“’ <^^^’>oort,tie en A,„irla„c (Pari, 

an™™ Ym™ 2 vol’s *’1881““^“" ^n'”'"'"'"' 

PP. 21 and 23), .;,:/ ■ ■ 

?03™'^Tho°AlM^■LM‘^v'”“”^ Political System (London, 

tho fiVli lr f^S‘‘‘'™‘‘PP°“'«'™‘''6sameyonrlUl(lor 

h no ; .1, " ”■>’ “™l>» 

niT«TL r r “7 o^fomoly ponol Jing 

and 28h 

(The Bibliographies to Chapters XVII and XXVIII conlam 
further material eoneerniny the Vnitea States ajZerLT 
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CHAPTER III, THE .FIRST FRENCH REPUBLIC 

Hill’s bibliograiihical artiolo (1) on The Gonstitutiona of 
Continental Europe^ 1780-1813^ ■\vhicli diaoiissea sccominry 
w^orks fls well ns colloctions of toxta mul legislative pro- 
ceedings, mentions nil the important titles, Otlior biblio- 
gmphionl nrticloa, also published in tho Journal of Modem 
Hislory, that will bo found iiaoful, but moro pnrfcioularly for 
filling in tho bnokgi'ound of this oJinptor, are 

72, GoraaciiALK, L., Sludiea since 1920 of Frendt Thought in the 
Penod of the Enlightenment (Vol. IV, No. 2, Juno 1032, pp. 
242.200), 

73, SirAPJijn, B. C., Eourgeois Nalionaliam in the Pa 7 nphlets on the 
Eve of the French Revolution (Vol. X, No. J, Mnroh 1038, 
pp. 31-50), covering pamphlets publishe<I chiving tho oighteoii 
months prccoding tho mooting of tho Statea-Gonoral, olaimod 
to rival tho Cahicra in aignifienneo, and 

i, IJouhne, H. E., a Decade of Sl-udiea in the French lievolulion 
(1910-^1029) (Vol. I, No. 2, Juno 1929, p 2 i. 269-270). a dooado 
fkiring which appeared tho last worlca of Aulnrd and Mnthioz 
publishod before thoir doatha. 

liio oxiatonoo of thoao rooont bibliographies inalcos o long 
bibliograiihioal list suiiorfluous, and only a fow of tho most 
essoJitinl and significant works will horo bo sopnratoly 
noticed. 

, Duauir, L., and Monnilju, T-L, Lea OonatituHons el lea princi- 
pauiv loia poliliquoa de la Franca dapuis 1780, '*Collationndc8 
8iir los Toxtos Oifioiols, pr<5o6d6os do Notioea historlquos ot 
siitvioa d’uno Table Analytiquo d6tfti!(6o’’ (Paris, many 
editions, oaoh including roviaion U 2 > to dato of pnblloation, 
edition used dated 1932) is tho definitive collcotion of Fi'eiioli 
constitutional l;oxta, and tho voiy long historical introduction 
ia in itself a work of great value. Coinj)loto references to the 
"Toxtes Onioiols ” are given. (Quoted p. 60.) 

Anderson, P. M., ConstituUona and other Select Documenfa 
illnalrcttive of 'the History of France, 1789-1901 (Minneapolis, 
1908) gives roncloringa into English of some of these toxts, 
wliilo 

Le«o, Ij. G. W., Select Documenta iliuairative of the History of 
the Frcjich Revolution, The Constituent Assembly (2 vols., 
Oxford, 1006), though confining itself to tlio years 1789-91 
nnd giving all documents in tho original French, includes 
ninny extracts from contompornry newspapers (which are 
usefully discussed in tho introduction) nnd other material 
(such ns tho ofTloial summory of tho Gahiers ond tho kirk’s 
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manifesto on the oomsion of his flight to Vovennoal that s 
beyond the scope of Duquit and Monnibr (76). ^ ^ 

78. Buhke, E., Reflections on the Revolution in France 

1700 Many times mptinted, hut perhaps 

for the ancient of the brenoh Revolution in ‘*Tlie World? 
Classics ", with Burko’s Reiter to a M&nxher of n,^ m . 
Assembly, 1791. and his Thoughts on Frsn^h IffLa mTll 
the same volume) and ^ *****' 

79. Paine, T., Rights of Man (London, 1701 Mnnv fitnno ro 
printed and in "Everyman’s Library’", Lmught" ve ro™' 
demand special mention here for their respeotivo attaoklZ 
and defence of the Declaration of tho Rights of Man all die 
new French constitution under preparation as tlroy wrote A 
modern essay upon tho Doolaration of the Rights of ilan 
winch has already become a olossio, is that of 

80. Je^linek, G.. BU Brkldrung der Menachm. nnd Rflmr- 

i«c/^c(4«iedn., Mimich. 1927. Kngl. trans. by Parua JTf 

as Ue Declas'ation of the Rights of Man, Now Haven, ITOli’ 
and this m its turn can bo oompai-od with the comparativll 
study by Aulaud and MiRKiNB-auETziSviTcir (17) * 

^ I T by Mlu,l, B.. in 4 

VO a., London and Leipzig. 1910) is another clossio that cannot 
yet be considored ns entirely superseded by tho lator works of 

discussed in the bibliographies (1, GO and 71) cited. * ^ 

• dc la France, 1739- 

mo {2 vols.. Pans 1932) is a recent work treating instituliona! 
developments on an adequate scale. oi>-«ionai 

vahmT ir'"': oonsidersWo 

* 1 ^be constitutional history of tlie 

83 Kv?T n-n^n confined to this aspect, aro 

‘ 7 NationaUsm in 1789 accordwi^ fa /A« 

General Oahiers (Now York. 1934), 

86 (2 vols., Oxford, 1036), and 

‘ 0/ ^789 (Now York. 

mO), with which may be compared an enrUor German 

86a. Rebslob, R., Die Staatstheoi-icn der franzdsischen Ralmal- 
versammlung von 1789 (Leipzig, 1912). 

{BibUogmphical references for the SatelUle States of the Finl 
ench Republic will he found in the Bibliography to Chapter VI.) 
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CHAPTER IV, INSPIRATION OP PRANOE AND AMERICA 

For tho “ BrabanQon ” oonstitution of the “Belgian 
United States " of 1700 aoo HiiiL’s bibiiogmplnoal artiolo (1). 
For background, 

88. PinBNNE, H., Hialoire cU Bdgiq^ic (fitli odn., 0 vols,, Brussels 
1029) is useful, tJiongh liia troaOmont of this pftTtioulnr opisodo 
is not very penetrating. A afcumilatiiig monograph is 

87. Qohman, T. K., Amcfrica and Belgium, A Slttdy of /Ae 
Influence of the United Statea upon the Belgian Sevohttion of 
1789-90 (London and Now York, 1026). 

Latin American conatitubiona and oonsbiUitional dovolop- 
mont receive voluminous bibliographical notioo in Da»bste 
( 2). Volumo IV of the fourbli edition is devoted to those 
oiiiTont in tho year 1 032, and tho throe earlier editions contain, 
texts of many more Latin Amorioan constitutions now no 
longer in foveo. MmKiNE-GuiC'i'ZiSvii'CJi (10) provides an 
alternabivo hero to tlio latest Daroate, but is loss exhonstivo. 

88. Rodrigubzi, J. I., A Oompilation of the Potilicat Gonaiitutiono 
oj the Indejyendenl Nations of the Now World (3 vols., Woslilng- 
ton, 1007. U.S. Government Printing Office) gives virtually 
oil Latin Amorioan constitutions in force in 1907 in their 
original vovsiona and in English translations. Dodd (11) 
Improved upon tho translations and brouglit tJio constitutions 
more up to dato a year or so later in tho cases of tho Argentine, 
Brazil, Chile and Mexico. A gonoral Latin Amorioan biblio- 
grapliy that is of valuo to tho student of oonstitutionol 
dovolopmonts, but whioh does not inoludo recent works, is 

89. Golmsmitii, P, H., A Brief Bibliography of UieBookainEnglUh, 
Spanish and Portuguese relating to the Bepubliea commonly 
called Latin American, “ with cominonts " (New York, 1016). 
Tho bibliographies to the two excellent works by 

90. RoDBiiTsON, W. S., History of the Latin American Nations 
(Revised ocln., Now York, 1032) and Riis of the Spanish 
American Hepublics (Now York, 1028) jnay b© used to supplo- 
mont Goldsmith In a moro soleotivo field. Other secondary 
works that wore found specially illuminating for governmental 
<Iovolopjnonts wore 

01. Bryce, J. (Viscount), Sotdh A^nerica, Observations and Im- 
pressions (London and Now York, 1914), as well os his Modem 
Democracies (32), especially Vol. I, CIi. 17 — quoted pp. 46* 
and 46-47 — and J. P, Rippy’s chapter on “Diototorships 


A'ofc .• " quoted p. 46 ' ” indicates that it is tlio first quotation on page 
iO of the pi'osont woric that is talieii from tlio work oitod. 
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92. 


in Spanish Amorica ” in Fokh's IXctntorshi-^, ia^ 
pp. 46» and 47>). ^ 

KmicPATniOK, F A.. Latin Amenca (Cambridge 
long-awaited work, appeared too into to be used h u “ 
pays considorablo attention to oonstitutional » 

93. MnciiAM, J. L., 77j.t3 Ministry oj Slate in Latin 

avtiolo in The Southwestern l^olitical and 
Quarievly, Vol, VIII, No. 2, Texas. 

printed separately) is an iuvaluabio and orudita mo ' . 
helps to offeet some of Rippy’s flamboyance, as welloTa^'l 

94. HAMnnocir, E., Iha Majealy the President ^ a Stud,, 
stikitiomil Brazil (London. 1035 — quoted na as 
whioli ranges far beyond lirazil and Bomotiincs on to v 
batablo ground, but whioh is stimulating if naed with !! r 
Hamblocli has also published roliablo and bandy tranT, "" 

l’'‘° sao Pa* 

1934) of the Brazilian constitutions of 1801 and mi 

imperial Brazilian oonstitution of 1824 is printed in lliefi!! 

ocUtiL 


06 . 


For tlio background of Portuguese constitutional hision- 
800 tho best modern general history of Portugal : ^ 

LtJOKAND, T., Uistoire du Portngal da Vonzihne siich d m, 
;o«r« (Pans, 1028). Ptlni'i’z {5) prints tho Portuguese m 
stibutions of 1822, 1820 (in Vol. Ill) and 1838 (in vJl mS, 

Gorman, and Do,i)i) (II) that of 1820 in .English, with amend. 
iTionts to iziOUt 


A/. political and legal institutions tliere is 

00. RAUcjinrAUPT, F. W. von, Oeschichto der spanischen Qmi:- 
(?acf w (.l•[.e.doIberg. 1923) and tho moi-o gonoral background 
can bo found in * 


97. Humk, M. A. S., Modern Spam, 17SS-101S (revised cdn., 
London, 1925). .Hill’s bibliography (1) covers tlie conslilu- 
tiona of 1808 and 1812. Muoli constitutional information can 
bo obtained from tho siioclal otliMon of tho section on Spain 
m tlio groat Spanish .Enoyolopaodia, “ JSnoiclopodiaEspasa": 

08. Lspaha. Bstvdio geogrdjlco, politico, hist&rico, cmili^co 
literario, artistico y monumental (“odicibn ospeerni del temo 
XXI do la Lnoicloiiodia Espasa ”. Torcora edioibo. Madrid, 
1935). 


.1.1)0 Novwogian constitution of 1814 is printed in mostef 
the imiiortnnt gonoral collections of constitutional texts, 
inoludiug those numbortxl in this bibliography 2, 6, 0, II, 
14 and 18. Of tho separate .English translations, that of 
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3 . BBABKSTAD, H. L., Tha Gonatitution of the Kinadom nt 
(imdon, 1010) may be mentioned td ita eyeful coJnel? 
DienSTE (2) provides an extensive speeial bibliography^; 
native and foreign works on this constitution and its 

(ne Bibliography to Chapter XXVIl contains further 
material concerning Spam and Portugal.) ■' 


PART II 

CHAPTER V. CONSTITUTIONAL AESOLUTISM 
OF YEAR VIII 

Hill’s bibliography (1) and Duouit and Monhier’s col 
lechon of texts (76) cover Bonapartiat Constitutionalism 
comprehensively, though tlio former stops with Uie vear 
1813. Anderson (7G) translates the Bonapartist eon 
atitutional doouments into English. A Journal of Modern 
History bibliographical article, 

), Butcher, G. M., Napoleon and the Napoleonic Period (Vol. 
IV, No. 3, Sept. 1032, pp, 448-462), usefully discusses recent 
general Napoloonio studies excluded by Hill’s terms of 
reference, and also inoludea the years after 1813. 

Among aooonclary ^vorka Deslandres (82) continues 
useful, and of the general histories the classic 
. Vandal, A., L'avknement de Bonaparte (2 vols., Paris, 1903- 
1006) can now bo compared with 
, SIadblin, L., Lo Oonaulal et L' Empire (Paris, 1932. English 
bans, in 2 vols. by Buckle, E. F., London. 1934-36), 
though the scale of the latter is smaller than Vandal’s for 
the years they both cover (1799-1804). 

Esmein, a., Prioia de I'hieioire du droit Jraiifais de 1789 d 
1814 (Paris, 1008) is an invaluable signpost through the re- 
volutionary and Bonapartiat legal reforms. 

The following works, of a more general nature, were made 
use of for purposes of quotation in this chapter: 

Fisher, .H. A. L., Napoleon (“Horae University Library”, 
London and New York, 1912 — quoted p. 64 an admir- 
able hors d'ceuwe. 

Bourrienne, F. de, Mdmoires de NapoUon Bonaparte (10 
vols., Paris, 1829-31. Several English translations in numer- 
ous editions, including an abridged translation first published 
in London in 1830 and reprinted in one volume in 1905 — 
quoted p. 61), depicting Napoleon as seen by his boyhood 
friend, later his secretary, and 

2i 
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106. Guedalla, P., The Second Empire (London inao 
p. 64‘). which, despite its fcitle.^ako has a lot 
the First Empire and its foundations ^ 

CHAPTER VI. THE NAPOLEONIC SPHERE 
OF INFLUENCE 

Hill’s bibliography (i) oontinues to bo of ercni vnl.. 
and moat exhaustively comm-eliends Hia w *■ 

of constitutional influLoo it Napolconio spto 

further biblicgraphi al 'n „r™«or^rt7-rr'‘"« 

Zt;! '■ ^PPlementod by the equally « 

=r35"==““=5-"-~ 

100. Le Moiiiteur Univereel (Paris, ngo-ifl/ic a* « . 
la Gazette Nationale). The dll! .p !i ?* 

gSSS^li 

iin '‘“'■‘"8 tliis phase 

'stiissss; 

I'o ni ’ With more extensive commentarv, and tliem 

7 ' i” J^<ilvekache Revolution, 1798, mit Hervor. 
hebmg der Verfcissung^mgm (Frnuonfold, 1808). 

112 Nethorlands, 

LevSn /■’ het ned^-laixdsdxo Volk (i voK 

ihnlZ’ ^eat general account of conalitu- 

113 crln^^T *>«* « «Pe«ial 

19081 is m ^^laajsche Republick (Aimlonlom, 

9 ^wodffwe Ra/aue (Paris, 1894), 

PoLia-z (6), but the 
(Jmveisel (109) omits that of 1798. 



CH. VI 


Chapter Bibliographies 487 

Texts of nearly all tho Italian constitutions of this porioil 
— P6litz (6) of course has Gorman verslous — arc printed in 

: 111. ^accolta di conatituzione italiana (Turin, 1862). For fcho 
others aoo Hill (1), whoso bibliography is partioularly good 
jOn tho Italian side. Monographs dealing with tho earlier 
period aro 

116. Qapfahel, P., Bonaparte et lea rdpubliques italiennes, 1796- 
1799 (Paris, 1806), and 

110. PjNGAUD, A., La dominalion fran^iae dana Vllalie dtt nord 
(2 vola., Paris, 1914), with a good bibliography, while for 
tho lator period thoro is 

IIV. pitiAULT, E., NapoUon en lUiUe, 1800-1812 (Paris, 1006). 
Pile Parthonopacon ropublio was tho snbjoot of an early 
work of 

J 18. CnocE, B., Skidi StoHci atUla rivohtzione napoltUtna deU'anno 
1709 (Romo, 1807 j 3rcl odn., Bari, 1012), and for Naples 
gonomlly there is his woll-knoivn Stona del regno di Napcli 
(Bari, 1026). On Sicily them is a useful article by 

110. Lackland, H. M., The failure ojlke consiitulional experiment 
4?i Sicily, 1813-14 {English Historical Review, Vol. XLI, 

1020, pp. 210-280). 

Tlio oonatitutions of Germany oro all to bo found in 
Volume I of PdLiTZ (6), and tlio most important dooumonts 
from 1806 onward in AtmANN (7), as well as in tho earlier 
oollaofcion of 

120. WjsiLj IC., Quellen und AktcnatRche zttr deuiachen Verfaa- 
sitnffageaohichlG aeit 1806 (Leipzig, 1860). Of the extensive 
monograph material, throe works in English, 

121. Goooii, Q. P., Qeiinany and the FreneJt Revolution. (London, 
1020), invaluable for the background period, 

122. Ams, K., History of Political Thought in Germany (London, 
1036), and 

123. Fjshek, I-I, a. L., Studies in Napoleonio Stateamanship : 
Germany (Oxford, 1903 — quoted p. 76), are omong the b^t 
of tho more general studies, More speeializod in content are 
such works as 

24, Sisitviiaiusa, G., L’AHemagne ftangaiae som Napoleon I 
(Paris, 1904) and 

26. Bjsok, 0., Zur Verfassungsgeachichte dea Rkeinlntnda (Mainz, 
1890), while as a general survey from 1806 to 1814, tho first 
volume of 

20. Trkitsoiike, H. von, Deutsche Qeachichle itn 19. Jahrliundert 
(6 vols., Leipzig, 1879-94. English trraislation, only reason- 
ably satisfactory, by Paul, E. and C., 7 vols., Ifll6-Z9 — 
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quoted p. 76) has yet to be surpassed, though its proiuclicei 
are many, and at times violent. ^ ^ rojutuces 

PoLiTz (6) has the Polish eonsfcitiition of 1701 in aomian 

127. NmGonstikdion oj the Government of Poland, eslablished h„ 
me Ila.oluHon oj tU of May mi (Lo 
probably that used by Edmund Burko as the lisis hv iZ 
praises m liia A2}peal frorn the Neio to the Old Whias and for 
his cnticisms in his a%cuffhte on French Affaire -^Z 
p. 79 but It IS claimed not to bo very roHnble. With Biirko’s 

views It IS mtoresting to compoi-o those expressed on the 
subject of the ancient Pohsli constitution by Jofui C. Cnlhoin 
m A Diaqmsihon on <?oyei-ntwent — quoted d 78 emlLfr-Ri.. 
and Roo.ns (13). Per Poland in 
this period, an excellent study is 

Ma^r fu" Partition of Poland (Cambridge, 

100 of Poland is * 

129. Phillips, W. A., PoW (“Homo Univoisity Library", 

edn., Ifl20-qHokd 

p. 80). An old comparative study, ^ 

130. Lemvval. K Analyse cf paralUle dee trois conatUtdiem 

de 1791, 1807 et 1815 (Arros. 1833). mmains 

The Spmush constitution of 1808 is in P6i.m (6) in 
German and in the Monitettr Vnivered (109) in both Frciieh 
and Spanish, and the impact of Napoleon I on Spain is dcaU 
with at length in, 

^ NapoUon (3 vols., Paris, 
10U8 31), containing omoial documents. Further, see BMo- 
graphy to Cli. IV, and Hill (I). 


CHAPTER VII. POSTSCRIPT TO BONAPARTISM 

Duouit and Monnier (76) print all important owialitu. 
tional texts for both the First and tlio Second Empire. The 
1 00 constitutional legond is best traced through Ik 

132. Qoneepondance de NapoUon I (32 vols., Paris, 1868-70). 

133. Cases, Las (Count of), Memorial de Sainie-mUne (4 vok, i 

^i'ussols, 1828) and 

134. Bonapari’e, Louis-Napoleon (later Napoleon III), Ltt 
Idies NapoUoniennea (Paris, 1839), to which Gubdaua's 

econ Empire (106 — quoted p. 86) provides a spriglitly, 
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136, Fisirisn, H. A. L., Bonnparti&m (Oxfowl, 1008) a more sober 
introduofcion. 

A curious nspuct of tho oonsbitutional inbrigiios of 1814-16 
ill Franco has rocontly boon iiiicovGrorl by bho piiblicatiou of 
130. Benjamin QonatanCa 'Projcl ’ Jor Fmnce in ISU (by Scott, 
F. D., ill the Journal oj Modern History, Vol. VII, No. 1,' 
Mavcli 1036, pp. 41-48) which envisftgod Bomodobto ns 
Napoleon’s suocQ.ssor on tho Fronoli bhrono, ami wliieli 
Bernaclotte hirasolf approved and amondod in Fobninry 
1814. The idona in this Projet should bo compared with 
Constant’s views ns expresaod in his Gours (22). 

A Journal of Modern History bibliographical artiolo, 

137. SoirNiaiiB, B., Hapoleon III and the Second Empire (Vol. 

No, 3, Sopfc. 1030, pp. 338-366) Is oxti-omoly oompro- 
honsivG, discussing nob only such oarlior moiiiimonts os 
J38. Onnivii'm, E., V Empire LiMral (10 vols., Paris, 1804-1012), 
and La Goucic, P. dk, Histoiro dtt Second Empire (7 vols., 
Paris, 1804-1906), but moro roconb publications of ovory sorb. 
139, Maiix, K., Her Achtzehnte Brumaire dca Louis Bonaparte 
(Now York, 1862. .Engl, trans,, Now York, 1880), an 
oxampio of tlio iuspirod journalism whioh Marx prodnood 
tUirjiig hia oarly yoars of poniiry in London, points and 
<IiTvea liomo a significant histoi'ical pamllol. 


PART III 

OI'IAPTER VIII. LEGITIMISM IN THEORY 
AND PRACTICE 

Tho dovolopmonb and I'ainifloafciona of the theory of 
Logibiniism still await really antiafnetory spooifio treatment. 
Poi'liaps tho best aiipronoh both to tho theory and to its 
litornturo is through a masterly biogwiphlcal study, 

40. SiiiiiK, H. (Bitter) von, Metlernieh (2 vols,, Vioima, 11)26). 
A ooiivoiiiont summary in Englisli of Srbik’s treatment of 
hia aitbjocfc, together wibli an appreciation of tho work of 
llibl and othors, is oontained in an essay on Motternicli in 

41. WoODWAUD, E. L., Three Studies in European Oonseroalism 
(Oxford, 1028). Legitimist theory is briefly doolt with in a 
gonornl way by BuooiEno (39), by 

12. A,, Die Krise des Modernen Slaalsgcdaiikens t» 

ICwopn (Stuttgart, 1926) and by 

3. Fisinou, H. A. L., A History of Europe (Vol. Ill — The 
Liberal Experiment, London, 1936, The three volumes of 
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this work havo sinoo boon ro-isauQcl as ono) wK-i t 
m aofcion is tlio subject of a gonoral Btiiclv 
144. Phillips, W. A., P/tc Oonjedcratioiv 

wliicli now (lilco A. W. Ward’s oxoollont 
period of tho Congrosa of Vienna in The 
I-hstonj, Vol. IX, IflOQ, jip. 867-875), wbilo sfciM 
bocorno rathor out of date, following the vjJi ''"““bfe.haa 
publications on this period. Doaling 
constitutional issues, Boiinhak f 49 ) lino „ Rflh 

ohttptor (CIi, IV) on “ Dor Vorfanoungskroi® 
quoted p. 97. ® 1814’’- 

For tlio yonrs from 1814 onwnrdR rlno..^ . 

146. Bntiah and Voraign Stala Papm-a (Foreign Ofc s’ 
London, 1810 if.) give muoh nmtorinl of e“ 
portonoo, raoluding tho texts of ti-onties (tuTl ri™' 
Act of tho Congroao of Vienna) and oontinmtal cel 
lor an nndorotanding of motives and policS on!"!"!'' 
Congress period, tho diaries of tho “ ConBiwis.s! 

140, Qentz, F. von, U'agebmer, 1S00-1S2S . . . am 

Vm-nhagmv's mn JSnse (Leipzig, ISdl. Eeviseded! l ^ 
Leipzig, 1873-74) aro of first importanoo. 

Tho Swedish oonstitution of 1800, as bofits rhnrfa 
of surviy ng Buropeau written oonetitiilioi ris'tS:"' 
mos of tho important oollootioiis and in many lanZln 
m Liighsh m Domi (11) and Select Oo,mllSml 
Irono 1 in Daiikstu (2), in Oorman in Pfinm ({ ’’! 
aoofissiblo inodorn toxt in Swedish wiOi amll V 
oemmontniy and tlio most irnportolit omistiHittoSH’t 

147. Malhioiimm, B Sverigea grundtagar och UUhSrmdt fm 

mngar med JbMaHma' (2nd o.Im. Stooldiolm, IM * 

oldci standard oornmontaiy, ^ 

148. FAiiLiiKtuc, P E., Sverigea jGrJaltnmg ochdmmoilmiamk. 

mmianamm^ (Lunrl, 1004) has boon translated inw i 

temS govom.nontal tromis i. to fe 

140. Child, M. W., Sweden : The Middle (Now Havon I936I 
^ o/ Books hEngU 

Szvechsh (Stookhalm, 1930) ia oxtmnoly usehil., 

CHAPTli:.!!, IX. LEOITBIISM IN FRiVKCE 

MoNNiiHt (76), Andkkson (76), Pouu 
(r) and Altjiann (0), wlio givo tho loxts, and to DESLAKDae 



CH5, IS-X 


Chapter Bibliographies 


491 


(82), should be added, for the period of the Restoration in 
Franco, 

150. J., du rigimt patlmmairt tn 

France som Lows XVIII a Charles X (Paris. 1908) an 
excellent survey. The contemporary works of’coNST^xT 
(22 and 130) and of ^o^smT 

151. Chateaubriand. F. R. (Vieomte de), De Bonaparte dee 
Bourbons, et de la ndceasiti de se rattier d nos princes ligitimes 
(Paris, 1814) and De la ?nonarc;Me selon, la ckarle (Paris 
1816), two famous pamphlets which had tho respective 
effects of raising Chatoaubrjand’a political fortunes to their 
dizziest hoiglits and (during the ultra-Royalist reaction) 
plunging them to their lowest deptlia, give a good idea of tho 
attitude of the moderate constitutionalists. That of tho 
right and the left oxtromista has been examined by 

52. Hudson, N. E., Ultra-Royalism and ike French Resloralion 
(Cambridge, 1030) and by 

o3. IVeill, J. G.j Histoire du parti ripublicain en France, lSl-5- 
1870 (Paris, 1900). For the BonapartistsseetheRiWiojrapAy 
to Chapter VII generally, and titles 132-136 in particular. 


CHAPTER X. LEGITIMISM IN GERMANY 

PoLiTZ (6), whose first volume is devoted to German 
constitutional doouments (supplemented after 1833 by Vol. 
IV), Altmann (7 — Vol. I, and 8 — Vol. II) and Weil (120) 
give the texts in German, the first three editions of Dareste 
(2) give texts in French of those German constitutions 
of this period which survived into the Hohenzollem- 
BismarcUian empire, while tlio fourth edition continues 
(Vol. I, pp, 99*200) to give valuable bibliographical informa- 
tion concerning them, whenever it prints later constitutional 
texts of the states concerned. A oomprehenslve collection 
in English of the texts of German constitutions before 1848 
does not appear to exist, and many of them do not soem to 
have been translated into English. 

. Hartung, W., Deutsche Verjassungsgeschkhte vom 15. 
Jahrhundert bis zur Qegemvarl (3rd edn,, I>ipzig, 1028), with 
its excellent bibliographies, and the general histories of 
Tbeitschke (120 — quoted twice, p, 113), 

. Denis, E., V Allcmagne, 1810-1852 (Paris, 1899) and 
Ward, A. W., Germany, 1815-90 (Vol. 1, 1816-62, Cambridge, 
1916), also with a detailed bibliography, are all valuable 
and the celebrated study by 
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167. MisiMara, .F., WMArsMum nnd Nalion.l , ' 

zur Omens ,hs ,ls«tscl,m Nationalslaates 

edn. 1028) la inval.mblo. An oxcolC ‘"I’ 
tho German .Problem in nnd after 1815 ,•» 
introduction to ‘Contained in jf 

168. BonnnsToj,, C. G., Bismarek (London. ,915 

114). Contm.atmg na sti-ongly j,, attitude with tT’"”'*' I 
German hiatoricnl soholnrahm imblishod rfTf- ® 
of tiro Wcimiir ropubiie. na did those with th 0 '’l?t-‘’*® 
.ona of tho Hohon...lornd.smnr.h^ 04 ^.^^: 

1C9. MtUtoica, E., Her Aitfaiieg des HGichoa 

von im his U7J-7s\mxttm%2 vols., me 

lao. So„™„Kt F., DeS.sC.OeselLuXntZZ:'^,^'^ 
I'l-oiburg I.J3., in progress. Woiir vols. nufTfl 
Ijy 1038), oontimioa to prosorvo its Zeidoa; i P^’^’lshed 
»Uo degtoo. Both arc likoly to ™k 
ond B:™;i.onbtn.« „a intorAtationa 


PABT IV 


CHAPTER XI. 


the JULY monarchy IN PRANCE 

Tho texts nro tho same ns for ChantnrTT a r> 

o-i in the co-oporativo ^ ^ ^nARten, 

1 -1 -^Torfew V'rance, 1816-1900 fVnI T rd.m 

wuhT'’ to "“...S: 

ntlack blistering conteiapoisrr 

1 G 4 Pt of Lonis Plnlippo by ’ ^ 

. ana, 1830-1840 (Vfwla 1842 Manv 

165. Thoaprfoffiaof 

fPrnl 8 l'\ d Vhialoire de mm lemp, 

to Blann W as an antidole 

cL?e ln;- an essay on Guizot asa 

consoivative statesman tliafc is raGier more sympathetic thao 



cas, xi-xn 


Chapter BihlmpajiUes 


- 

tJie attitude adopted toward him n 
quoted p. 135). Gdedalla (lOC- 

From tlu’Qo different ancles -ii , ^ 

m Amiriqua (1835), Prmee*LoS Kanol 

wfl^jo/^ontenMca (1839) and Lamortine’sW.v - / 

(1847) may be considered as 

of Louis PhiJippo and his govoZent t 

of political ideas and constitutional de^cZ^rylr^ 

order, and these were no loss eiJootive tl)8n Jhl ,f 

of Louis Blanc. For the lighter orUlIerv of 5. ^ ‘ 

literary war against tho r^yimc see ^ considerable 

1G6, Thieme, H. P., Guide UbUogravhiQue ,h In u„a . 
dtmOcl 1906 (Paris, 1907). ^ ® 

CHAPTER XII. TI-IE -MODEL - STATE OP BELGIUM 
The fundamental law of 1816 of dm n ■ . 
the Netherlands is given in Gei-man la ■ of 

matsregarnam m gnmhuien, IW-mT lutSn''''''! 

lOOd), a oollootioa of'the Jtl „t rDuth’co'^' 
sMutions and oonatitutional laws from the Botavian „n„blta 
to date of puW, cation. Tho r^i,„e „( u* tundamcaW h* 

IS cliscusaod, from clifforont points of view, by Blok (M2i 
la (80) in thoir large-taaia Wstoriesf and Krlm’ 

then proceeds to ns account of tho Belgian revolution and 
his memorable eulogy of the constitution of 1831 (Vol VI 

^ P- With it should becomparad 

BoitNH.K-s (49 - quoted p, 148} mora raserv«l analj-r 
1116 Belgian constitution of 1831 is easily accessible in 
m«iiy languages. Dodd ( 11 ), Wwoht (12), McBaik and 
Rogers (13) and Selecl OonaiUuUons (14) have it in English 
Dareste (2 — all editions) and B. and F. Slate Papers (145) 
in Frencli, Pojatx (6) and Awmaiw (6) in German. Tho 
standard Belgian commentary, 

Brassels, 

iyi«-22), and liis shorter Sonmaire du cours de droil public 
beige also print tho French text of the constitution. 

An oxcollont Belgian constitutional history and com- 
mentary in English is that of 
'9. Reed, T. H., ffoamimentondPohYjwo/BrfyiHm (Now York, 

34 quoted p. 142), and the discussion of the Belgian 
declaration of rights to be found in 
■ Dicey, A. V., Introduction to the Study of the Law of the 
tonslitution (London, 1886. 8th edn., 1916), and particularly 
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tJie attitude adopted toward him h» n 
quoted p. 135). Gdedalla (106- 

From three different ancles -ii , ^ 

en AmiriquG. (1835), Prince Vmi^ w 

Ha;;o/^oniennefi (1839) and lamaFtme’sflS' ^^j 

(1847) may be oonaiclorocl aa ebC attal “ f"'*”' 

of Louia Philippe and his goveZeat T" 

of political ideas and constitational 

order, and those were no less effootive tl)8n tL 7 

of Louis Blanc. For tlio ligJiter arfciljy 

literary war against tho rdpiwic see ^ <^nsiiJerdblfl 

166 , Thieme, H. P., Guide bibliographique de In , 

de 1800(1 1906 (l?avis,m'7]/ ^ 

CHAPTER XIL THE “MODEL" STATE OF BELGIUM 

the"i!;:tM“^^^^ 1^, G^iant 

1 . 

staateregelingen m gromlwelten, 
n 1004), a collection of\llTcr„Z Det’Z' 
stitutions and constitutional lows from the Botavion „n„blta 
to date of publ, cation, The of this tundamenW hw 
IS chsouaaod, from different points of view, by Blok ni2i 

then proceeds to ns account of tlio Belgian revolution and 
his memorable eulogy of tlio constitution of 1831 (Vol VI 
Book 4. C h. 3 ~ quoted p. 140). With it should be cLpared 
BonNHAK-s (49 - quoted p, 148) more ^served 
rjie Belgian constitution of 1831 is easily accessible in 
many languages. Dodd ( 11 ), Wiught (12). McBaik and 
Roobbs (13) and Seleci ConsliMions (14) have it in English 
pABBSTE (2 — all editions) and B. andF. Stale Papers (m) 
in J^ronch, Polity (5) and Alt.vann (6) in Geirnan. The 
standard Belgian commentary, 

Brussels, 

iyiO-22), and his shorter >StM?»«air« du cours de droit public 
odge also print the French text of the constitution. 

An oxcollent Belgian constitutional history and com- 
mentary in English is that of 
'9. Reed, T. H., ffoumimentondPohWcso/Pe/jmm (Now York, 

934 quoted p. 142), nnd the discussion of the Belgian 
declaration of rights to be found in 
■ Dicey, A. V., Introduction to the Study of the Law of the 
'constitution (London, 1886. 8th edn., 1916), and particularly 
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of e.. 

ousfedlSr “ ' “‘-o' expert is *. 

CHAPTER XIII. LEGISLATIVE REFORM IN BRITAIN 

.Jc!:i::;z7oo\: iti ti.i o'; ■■ 

173. HaliSvy, E., Bisioire dxi people analais au TTy^ ■^ t /« 
102«4. RopmR of tho Englfal. ve.L„ fa “’pdlj;' 

Londo„;ir3,5po.rd4^^^^^^^^^ 

constitution on tho ovo of tho reform om /iml h„7k ^ ^ 

174. Dioev, a. V.. The ^ielathn betweL^law 

tn Etiglajid duHng the mneteenih Omtury (London 

ibo voiy full bibliography at tho ond of Vol. I of Halivv 
Mvers tho omornl documonta, and tho general woifci and 
monograph studios publlshod ud to lfli9 mnat- 
h^ivsly. Ths E^ish odiMonVWs bfaC;rZ 
contains a fow of tho moro important titles of workf pub- 
hshed between 1012 and 192L Some volr^Tri^ li 
particular value and aignificanco, nob to be found in oifhor 
version of Hal^vy’a bibliography, are : 

. ^mTcn, G. S.. The Oc7mi3 oj Parliamentary Bejorm (London, 

fLoS, mi), “■’ «« 

£ Zf ^ ^^29) and E 7 , gland in Ike Age oJ 

American Pevolutton, Vol X (London, mO). ^ 

‘ ^'he Privy Council of England, m3-17S4 

f// 7 ^^27-28) and The Cabinet Oouneil of 

ngland, 1022-1784 (2 vole., Baltimore, 1D3()-32 --b 
170 somewhat indigestible compilation), and 

1932^ ’ ^ of Stale, 1681-1782 (Oxford, 

Among modern works attempting a synthesis of British 
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constitutional history and inohicling tho oightoonth and early 
nmotoonth centurios. tlie most antiafnotoiy -until very 
recontly has boon ^ 

180 . Adams, G B., The ConslUutional Hiatonj of Stiffland (Now 
Haven and London, 1921. Revised odn,, 1036), but its scalo 
IS movLtnbly rostriotod by Imving to cover from onrJioat 
times to tliQ twontioth contiuy in one vohune. IVo now 
ivories, appearing too Into, unfortunately, to be inwio uso of 
leio, aro plamiod on a more adoqimto scalo ; 

Historif of Kufflajuh J^42- 

vfl^f 1038. The fourth and, as yet, tI,o only 

j^olinno to appear of a fivo-volnme sorios edited by Tbeuahnr, 

1S2 TCrtn l^ibliogmphionl appendix, niul 

ConaMutional History of Great Britain, 
m5-1937 (London, 1938. Companion to the incclinoval 
volumo by JoLm’E, J. E. A.), broader and mthor toss 
thorough m treatment than Tiiomson, nnrl laeldng a 
eopavato bibhograpliy, but providing an intorosting contrast 
in method of approadi. 

Tocqucvillo’a famous gibe to t!io offoot that tho Englisli 
aonstitutiou simply did not oxiat. is repeated by DakIsi’B 

P* proceeds to 

punt a Boriea of documents, ranging from tho Gmt diortor 

An? nf in ?B^ Koprosontation of tho People 

t 01 luis, that may bo said to possess particular stgniflo- 
anoo in British oonsbitutional dovolopmont. A Jopancso 
hitor]3rotation of '■ TJio Englisli Constitution" (Appendix 

3. Matsunajii, N., The Co7islUvUonof Japan, Tokyo, 1030) is to 
print simply tho Groat Charter, tlie Petition of Right (1928) 
mu tho Bill of Rights (1089). Indeed, any eofootlon of 
iiiitisli constitutional dooiiinonta must of necessity bo 
arbitrary and somewhat misleading. It is bettor to go 
ciiroctly to tho groat oollootiona of printed sources, for 
particulnrs of vdiioh for this period, see tho bibliographies of 
IlALitvY (173) and of Thomson (181). 

{Tha JSibUography to Chapter XX2 contaim further maUHal 
concerning Great Britain.) 
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part V 

CHAPTER XIV. ITALIAN HATIONALlSitf 

of ^mZboon 

Italian, DAiiKSTE (2 — all orfif;,,’ » • has it in 

Wnm«T (12) and MalUin and MolZ <*"' 

of those print ns an appendix tJio Law of P,i AU 

McBnin and Rogora ^ ^Ktnteesof 187|. 

affoobng difforont nlanaoa of tho sZl 

Mp to tho yonr 1021. Dnrostn fUK i Passed 

bibliograpJ,y of oonatitutionZwritin™ 

monfcanea for inodorn Ttalv Mr..v^^’ 

oomplQte for rooont publioations ^ ,00^ ’ 

184 ‘^i'^liogi’fipliy ia that of’ ^ 

mo ^%^-ojinen,osinu 

mstoiy, Vol. VII, No. 1 Maroh inlr ^odtrn 

mainly to tho works of itSn ’ ^F’ 

tho prinoipal foraCworko 

1‘omaina thnt^of^°^^'’^ history of Italian unification in Englisli 

sSn” iaioft:?t,5Zof:z’t- 

Italian woi'ka, both nvnilablo , ^p‘ '‘?”f 

trana. by knv 0 M n“i "Z"" '"28. % 

whilo tho omoial fnsoia't intnZ’* ^ooomio (39), 

-E .^SSi ZSS-,™ *- 

CHAPTEB XV. .SWISS NATIONALISM 

ainol n “^8“™' “PPlioationisswd 

(110), Ihilo pf Z Z "’y K«»W and Sratem 

bofora 1847, and tha mohidoa cantonal constitutions 



497 


CHS. sv-xvi Chapter BihliograpUes 

188. Sammlung enihallmd die Bundesverfamma u»a a- • ,, 
bestehenden Kantonsverfammgen (lieceui df ^ 
fMimle et ccmtonales), publislied by the S jiss fedZf 
mant, gives in its various editions Li 
between 1804 and 1014 a very comnlfitALii 
in German, Frencli and San 7er ^ 

Subsequent amenctoents » “ ctdefe 
offloial publication “ ’““■‘Mj' 

m.rmaieStMmUda la OonfMiiaiicn Suiam (Bern mat, 
Also issued m Gorman and Italian). DjkL m k„ ■ 
tlie (our editions, all cnutonnl oonatitutions in (era 
1883 and 1081, as well ns the federal eonemZ^nZ 
ns ammdod from time to time, in fench, Bonn (II) ta 
he federal constitution of 1874 in English and Sb«L ,7} 

Soh “ ' ““ Confederate Pact of 1815 i„ 

Kmsm and SmioKEE (110) have a commentary with 
their texts, and a good constitutional Jiiatory is 

190. HttTV, C., Die Jiundeever/assungen der schweizerischm FAi^ 
gimssmecha^ft (NeuohAtel. 1891. Also in a French edition), 
while tiiere are the general histories of 

191. Oechsli, W., Geaekichte dur Sekmh im XIX. Jahrhundert 

(^nd History of Switzerland, 1494 - 
JW4 (Cambridgo, 1922), Inoluding twentieth-centnn- dc- 
velopmonta ns well, 

192. Bbooks, W. C., Government and Politica of Switzerland {lAm 
York, 1018) has been subsequently supplemented by his 
illiminating exposition of Oivio Training in Swtlzerlatid — 

A Study of Democratio Life (Chicago, 1930). Brooks’ biblio- 
grnpliies, and the very detailed ones in the fourth edition 
of DvmiiJSTE (2 — Vol. II, pp, 630-642), Jist a Jarge number 
of titles ooncernod with the minutiae of Swiss constitutional 
theory and praotioe. Bbyob’s Modern Democracies (32) is at 
its best when dealing with Switzerland (Vol. I, pp. 367-507). 


CHAPTER XVI. GERMAN NATIONALISM 

The text of the Praultfurfc constitution of 1849 is in 
Weil (120) and Altmann (7 — Vol. I), the latter also 
printing several of the most important laws of constitutional 
significance passed by the Frankfurt Assembly. 

Theitschkb (126) breaks off on tiie eve of the revolution 
of 1848, but PIaetung (164), Denis (156), Wasd (156 — 
quoted p. 199), Mbinecke (167),Mabcks (169) and Schnabel 
(160) nil cover it. Tlie only tlioroughJy satisfactorj’ large- 
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edn., Vol. VI) deserves snerml 
bibliograpiiicftl annotation (incImlineT b*" 
published up to the year 1934) of the^text i""** 
of the fourteenth amendment. I>app<,f^ ri ’ P^>c«larly 

print tJae constitution of the ConfSate 
easily neceasiblo, in Newton (16) in this is 

)8, McDonald, W., Select Statutea and oth»^ m. 

live of the matory of the United State^issi^mm 
1903), in his * (New York, 

9. DocumenUmj Source Book ofAmer{cn« m., 

and Foreign State Papera(m~Yol 611 

also prints, in full or in extract rni ‘ McDonald (198) 
federal legislation, executive orderaandnmH 

Both Tooqueville (68) and Bryop min • 
important, but McLaughlin's fJonslflLL 
not ™y sat,afactory tl.o period after .he ou.breXiX 


,00. Acton (Baron), The American Civil War (one of his earlier 
jnbngs, printed in Hiatorical Essays m,d Studies, cd. Ficois, 
J, N., and Laukenoe, R. V.. Cambridge. 1907). briefly 
touches upon factors often neglected by other Arritera but 

general works of ’ 

?o° 3T/ and ’’ Conflict, (New York, 

Reconstruction (New 

viewpoint ’ apoeialiats in their field, sum up new 


Some knowledge of the opinions of contemporary 
Americans is essential for tlio understanding of this crisis of 
federalism, and 

■W. C^HOUN, J. C'., A Disqiiisition on OovemmetU (Vol. 1. of 
H orka, ed. ChalliJ, F., 0 vols., New York, 1933-36), 

0 . TEPHENS, A. H., A Constitutional View of the Late War 
between the States (Philadelphia, 1867), 

^°^'<^epondence (ed. Cubtis, G. W., 2 vofa., 
ew York, 1889), and J. L. Motley and His Family : Further 
etters and Records (ed. by his daughter, 1910), especially 
18 letters to Bismarck, have here been found ostremely 
valuable. (The quotation on p. 226 is from an unpublished 
etter from Motley to Frnnois Lieber, dated Juno 12, 1866, 
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• •*vn-5^.jg 

prosovvodiuLiobor’sMS. Con-espomlonce.intheTT, 

Library, San Marino, Califoi-nla, and transcrib^rf ^ 
by tho prosonf, writer with tlio poviTiiasion of 
of Rosoaroli at tiio Library. TJio Liobor Con^^n 
and wlion pubJished, woub!, in tlio opinion 
rank in importance for constitutional issues with fh 
contemporary works montioned. LloborwaBnnTimo^®!’^' 
German wlio lived both in tho North and 

Kor furthor bibliograplhoal information see thri^' 
vohunos of relevant 

207. The American Nation (28 vols., od. Haut, A. B \Wv . 

ena f oo-oiierativo history, aiidnlso 

208. Ornde to the Slvdy and Heading of American flLorWM 
CiiANNiNo.HAin'andTuKNifin, Now York 19i2\ i? ^ 

Ltles soo tho bibliograplues of DAUKS-rE (2). Colb 
Randaia. (203) and ’ ® 

2QQ. Harvard Heading List in American llistor,, tCamhnt 
Maas., 1038), wiiich is brief and solocfc. (^“mbndge, 

CHAPTER XVm. A l-'EDERATEn OISKMAN EMPIRE 

Altmann (8 - Iflt edn.. Vob 11). prints a comprehensive 
ooIlQotiou of tho major Prussian constitutional doenmenf 
jssuod between 1807 and 1891. as well as those oiZZl 
Goimmi Con odemtion, and tho Einpiro of 1871 up to 1893 

ur c^it^ :t 

Drimn ~ q«^*K»d PP- 238 mi 239) 

Denis 1515 — only going up to tho y(su- 1852), Wabd (166- 

Vol. II), MiaiNisoKic (157), RouBu-rsoN (168), Maucks (159) 

Vatacntin (I,«3 ~ confined to the yeaa 
loin 50), tliero arc other works of 

210. MiiiiNiooKE, F., Freuasen und Deulachland (Munich, 1018), a 
oollootion of published lectures and articles, and 

211. Mauoics, E„ IHamarck (only Vol. X, IHIC-IB, published), Jhat 
tlirow much light upon the nueloation of a Gorman empire I 
around Irussia, and tho bnekgronnd of this process, but the 
olas.sio treatment by 

212. SyiiKL, H. VON, Die Begriindwig dcs denlschm Hcichesdurch 
Wilhelm I (Munich, 1880-9<L Popular odn., 7 vol8.,M.Dich 
and Berlin, 1001-8. English trans. by X’jskjun, M. L..an(i 
Bradeoud, G., Now York and Lontlon, 1800-1901), remains 
most vahiablo, ospeoially for tho period up to 1806. WrittM 
Ivoin a liberal Austrian point of view, 
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j[3. Fbiedjuno. H., Dc.r KampJ um die VorhmachaUinlkuiitfK 
land 1859 bis ISOd (Sl-uttgnrfc and Borlin, 2'^vol8. 1897 
Mftny siibsoquonl, odiw. :h]ngliali trnna. by Taylor A J P* 
and McElwisic, W. L., comiDloto apart from certain pa’ssaeK 
of military bistoiy, Loiulon, 1036) provides an Mwllent 
coinitorpart to Sybol for thoso criioial years. 

Tiio voxoci quoation of tbo inspiration of the constitwtion 
of 1807 is disouHHud by 

ill, Triepel, H., Zur Vorgcschichle der Norddeulscken Bundea- 
vsrjassmg (in Fesischrijt Olio Qierke mn Siebzigslen Gebvrts- 
tag, Weimar, 1011); tlio orthodox interpretation of the 
governmental aims of tbo nohonzoIlorn-Bismai’ckinn empire 
(ititssjonitli is to bo found in Tueitsoiike’s Die Polilik{2S)i 
8 penetrating foroigu oommontary upon its political institu- 
tions at tlioir ponultiinato stago is that of 
Jlj, BARTHEMiiMY, J., Lcs imtUuUons politiquea de SAlkmagne 
mxtmporaine (Paria, 1016); while 


il6, JiAXiJtiLiAN (Pl'inz vou Badon), Erinnerungen «nd Doku- 
inente (2 vola., 1027. Englisli trans., iis Memoirs, by Calder, 
W. M„ and Sutton, C. W. H., 2 vola., London, 1928) traces 
its death agonios in tho courao of the apologia of its last 
Imperial Chanoollor. Doapito their general importance, the 
witings of tho first Iinporial Chancellor are somewhat 
eliisivo for constitutional issues. Novorfcheless, 

21?. BisstARCK (Prin/ Oa”,io von), Oedanken und Erhinerungen 
(2 vols., Stuttgart, 1808. English trans,, London, 1898. 
Anhang, 2 vola., Stuttgart, 1001. Both many times ro- 
printed in Qorinan editions) gives what lie wanted tho world 
to accept ns his part in tho oonatitutional history of Prussia 
and Germany, and tliis In itsolf is significant. 

For furthor bibliographical information on Prussia and 
tho Hohonzollom-Bifiinarolcian empire, see the exhaustive 
elnssifled bibliography known as 
18. Daiilmann-Wattz, Quellenkunde der deulschen Oesckichle (9lh 
edn., ed. I-lAianiNO, H., Leipzig, 1931). 


CHAPTER XIX. HAPSBURG SYNTHESIS 
AND DISSOLUTION 

Constitutional toxta to bo found in the general collections 
of Altmann (0 and 7), Dareste (2 — first three editions) 

and Dodd (11) comprise only a fragmentary selection of tho 

constitutional documents of the Hapsburg Empire betwwn 
1848 and 1018, and need to be supplemented from special 
collections, such ns 
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219. Beenatzik, B., Die HatewBichiachmi Vertaaitunf, 

7.ig, 1006) for Austria, and (I<eip 

220. Rado-Botiifeld. S., Die ungarische Vetiasau^ 

clargealeUt 189S. Fmrch trnns. of 

but not of tJio texts, by Beetha. A. de p® • 
Hungary. Daeeste (2 — 4th edn ^ ha« « , ’ for 

principal oonatitutional laws of PIinLu^ the 

to 1928 (extracts from acme 5 "vS ^ 
valuable bibliography for Hungary (Vol “ 

MrEKiNE-GuETZiSvia’cir (9) prints ^nnd ’•«)• 

Hungi^^^ 

IJio beat broad survey of tho donav nF ti 

1920 -quoted pp. 260, and ‘“r"' 

a prominent part in Huncarinn nr»l.*n«l^ ’ *1? P’“y«J 
1918, and his Devohaio?i and Gotmter-HcvoZ^ •”*5' 
^ondon, 1924), thougli a less objective study 
999 p ^ ^i^onumontal but unfinished work of 
222. REDwoir J., Daa oateneichiaohe Staaia. md Rai.h n 
(2 vols., Leipzig, 1020-26 

Originally planned to cover the period isfs 

S\ip.’214& ''oouni.;^^- 

• Feiedjung, H., Ciateiieich von ISdS iftnn i\t \ r a 
and Berlin, 1909. Vol II «,•«»■ ^^^('^obI,StuUgart 
li^hocl, ie ;„othe.. Mooiplot 

p, m)' Stenmmo, H, j., London, 1028-,„,W 

22S ^■^OMoK of 1807 is analyeod in dotail by 

) his La llongrie coniemporaine (Paris, 1920) (raw 
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Hungary’s fortunes under the system of the dual monanJiv 
from 1867 to 1918. 

ni Seton-Watson, K. W., Gomiption and Reform in Hungary 
(London, 1911) was aovoroly critical of Magyar governmental 

practices. 

Tire constitution of 1920 of the Austrian republic is 
printed in DahEiStb (2 — 4th edn.), MntsiKE-QDETznvrtcH 
(9), McBain and Rooisns (13) and Select Oonstitutiona ( 14 ), 
the first two of these incorporating the revision of 1929. 
The German text of tlie original constitution, with extensive 
authoritative oommontary, is in 
iSO, Kelsen, H., Die Verfaaeungsgesetze der Republib OsUrreieh 
(Vienna, 1919-22). For the constitution of 1934 see 
S 30 a. Mbricl, a., Die stdndiach-atUoiitdre Verfaaamg Oslemichs 
(Vienna, 1936). 

{The Bibliography to Chapter XXIV contains furlhtr 
material concerning Hungai'y since ISIS.) 


PART VII 

CHAPTER XX. SECOND AND THIRD REPUBUCS 
IN FRANCE 

Duguit and Monnier (76) remains the most complete 
and convenient oollootion of Frencli constitutional texts. 
Tlie constitutional laws of tlie Third Republic are printed in 
most of the general collections, but tiie constitution of the 
Second Republic is more larely found. In addition to Duguit 
and Monnier, AltiMann (0), Anderson (76) and B. andi\ 
Slate Papera (146) print it, in German, English and French 
respectively. 

TJie Second Republic is treated somewhat briefly in many 
modern French histories, such as Bourgeois (163) and the 
volume by Seionobos in tlie Hiatoire contemporaine (162), 
but on a grander scale in the earlier work of 

231. La Gorge, P. de, Hiatoire de la secoiide Bipublique franfaite 
(2 vela., Paris, 1897). An interesting enquiry into the inspire, 
tion for the constitution of 1848 is found in 

232. Curtis, H. N., American Co 7 i 3 lUuiionat Doctrine and the 
French Assembly of 1848 (Columbia Univeisity Series, New 
York, 1918). 

The Commune of 1871 has produced an extensive litera- 
ture. Recently it has been exhaustively dealt with and 
elaborately documented by 
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234. 

234 a 

23411 

234c 


235. 

230. 

237. 

238. 

239. 

240. 

241. 

242. 


ons, xi.jj, 

Goimnum n 

Pm-is. 1037). A aomowluifc ohnotb 
.English la study of it 

JET.r,XNEtc, V'., The Paris Gottmune of J871 n , 
with a useful bibliography of om-lioi- works 
with *“«• -tobecompa^yi 

. Mason E. S.. The. Paris Oommunc (Now York ,«o. 
works of Marx and Lonin rof.™l to on l 
particular, P- 275 are, in 

1. Mahx, C., The Civil War in Prance (Loiulon i«7i 

rsr iSi), by 

Ru8.sinn publication, Pot»*ogrml. 1917). ^ 

Moat of thn inoclorn oomnionbaries 
■Ci'finom/ nibliography (pp. 475-478) deal in 
with the govornmont of tlio 'I’hir/l Ropublin 
numborod 25, 20, 28, 29. 30 19 Ai io -^bo workj 

dotoilpc. 'a LZ!% mJ^ IT 'f **'■' 

^rco“L"T 

PoiNtiAuiJ, li., Hoio Prance is Ooverned (London Iflni 

S;:r' ■*» 

MinuT,n-ON. W. L.. .Vic .Pra^eh Poimeal System. (Lon4oa. 

VAUoiiEit, 1\, Post-War Prance (London, 1934) and 
WEUi'ir, A., ihe DasUny of Prance (London, 1037). 


OHAPTEB XXL A CEm'VRY OF BEjroKM IN BRITAK 

warit T ff conclmions of sm,idar„ 

rest ''nr n- tcept lo the scale oj&t 

9 esl of this ivork, because the mritcr is at present engaged upi 
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a comprehensive examination ln>i 
of the printed materials amilahL for 
British constitutional system since the 0 / the 

teenth ceniunj, and these 

seeded far enough for any extensive erZllZion FZ' 

the new Oxford History of Englandfed 

progress) render the giving of any extensiva^t »?’ F' 

only repeat these in an inadequate form entiSv« *' 

The volume by ’ superfluous. 

243. Woodward, E. L.. The Joa j?«r 
1938) imfortmiately appeaml L hZ'7 
of, but tho oeotlcns of fta balloil , , 

mentaoy Dobatoa and p‘:pSTpr""fra?“'-t 

“Political and Conatitutional His^;" pp 
be found speoially valuable. That by^ 
m. Ensor, R. C. K., England, 1870-1914 (Oxford 

mactcriy anrvoy in which inctitutioncl develop^ 1! 
treated as an mtegml part of the story cf the perEd not 
examined in isolation. The “ Lean! nnri 
section of hia bibliography, and ita " General » int'rX"?! 
though inevitably more tentative than Woodward’s cor’ 
reapondmg sections, are most useful for the purpose required 
here. KmR (182), also published too late toTe 
valuable footnote references to sources, secondary worb and 
articles, but no bibliography, A recent work tlmt attempts 
a survey of the last hundred years of the British constiL 


5, Smullib, K. 13., 
(London, 1037), 
illuminating. 


A Hundred Years of English Oovemment 
and for administrative histoiy it is most 


i Jennings, W. A., Cabinet Oovemment (London, 1936) 
examines the cabinet system both olose-up and In per- 
spective as it has developed to the present day. 

Of earlier works, the examination of the British constitu- 
tion at tlie end of the eigliteen sixties by 
Baoehot, W., The English Constitution (London, 1867. 
Revised 1872, and many times reprinted in various ^tions 
quoted p. 298), in the middle eighties by 
Maitland, F. W,, Constitutional History of England.VexlV, 
SIcetch of Public Law at the Present Day (1887-88)” 
(Cambridge, 1908. Many times reprinted), at the beginning 
of the twentieth century by 
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Low, S.. TM Go^-nan^ of Mnalani ,1. . 

2sn ““teM-twentieatf ' 

250. Mum. B.. How BHUnn io GovmMn o 
constitute a series of dissoivi„rtt 

pioturo, of tile ohangint? and nn^^n • * *"ovin» 

etitution as they appoaretl to aoutr«I”f of the cm- 

British institutions wore annivaort f obserra,. 

261. “ “™-.langlol,y 

1029) with refreshing results 

-mfr '™ ™ ~ “2r'Si“s 

2' .(I-ondon, 1 «, . 

263. Lasei. H. J., BaclianJnlmTGoT ™ 

26 . SLr,r?-z 

1036, gives .1 

oh™ 

266. CStf 

266. Oolo,«Pah^. 

Holland, Belgium Tn^Po rtuirr^ o 

6ooA (68). cugai, see the Stalesman'a Year. 

oo,^:i!StSL:;eate^^'' 

ggiy tliei’Q ia soveinmont, apart fi-om Inclia. 

His Speeohea and DmmenL^l^nl^ 

a selootion of materials for f ^ 

tlio more genia^lrr^"”^ and 

■ stonhm^'’ot?ateif 1036,. «bo 

^ publications ; opments. For these the official 

Coinmissfou”/omT^347?^^^ ("The Siawn 

1930-g,otedpp.304-Sid 
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261 


207. 


208 

00 . 

' 0 , 


ciobdtoH m .PurliniiiMiii' i.i witj, ti,^ . 

rif™5 •«« -tX 

points „f vi.„v, 17aZr;!'"”‘™“'“>WosCt,2^^^^ 

Lonclcn, ill 30 ). YoVkn J 

Ei>«y, J. P., j, 

Lo„<l,m I MS,, ■ n.. Aa,a-s Ar» 

)6. JoHrtr, (^, .N,, yy 

may bn .i.„„tini„„|. f ff-mclon. I 037 i 

it; attiPKlo h.„,u,, tiK, Z 1 ™ 
ofaracmtHurvoy, " ™‘ i» Mio a„bjW 

3, ANJmi-iwH, <}. ,](' ,,„,i T, .- ■* 

//lo Oo>)ff,rM fl'.oiuldn, 1088)riniblifli, ^'n o/ 

-0 ^ :r, o/r ' to bo ,tZ 

U™todSt,,b.«’Km.oHunTOton,'I,.?|'„ n«W of H.o 

"» yoli I.I'(«1U(!,„I, but (,||„ 

ill t ho mtrnnnn'n l4r/,aoA /flaj !./ .r*’ °*' Bivon 

(loalln/j; wiiih (jIk, vm-lon^Zi ^ tJio wo«ot« 

“j w “t ‘'«°W«T,“‘cm,Zia‘^"‘ 

fWflsIiington, ,I0S3 oj mnj, 
soboi* m toiuMH fliid moro 

' Mal(jolm, a, A 'nh„ n 

I-'-"" ^ *wf»« « 

Jf°noIuhi, 1 033 muU)i?ord Koporto, 
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272. Hudson G F 77 n ®®®*wn-xnn 

TIio Jiipnnoao constifcii(,ion of igoo - ^ 

(U) and HAUDsa-ii: (2), wJiilo by !)«„ 

Japan (183 ~ quoted pp. 

Qonmn „„cl ,T„p, w„n a,'„“ ’* 

With 


.7. srr ttrT 

27«, i,; ««) 

lOiSh romahw ,mo cit tlu! hZ“h " h" ■P"*' (O ifonl, 
roi guidaiioo conconiina tJm Engliah. 

277 7f' 

^ u, C. 1< ., 0/««fl.9e f7«wfi,7u>jcni ««,/ p 

»• «-“2:r,L"zX'g 

iliTfimotV, 0 / a Ohinet nevolzZnar! T'^f 
27fi (London, iD28, wid, 

270. WnyTio, A. F.. OA*m mirf Fo S. by 

togollior with tho Knojnintano. ,S ^ (London, 19281 
4fch odn.J (ilao prints tii().so thn L>aiiestb( 2- 

1081. and otiicr ciooumonts'of thrm'-Tr! 
gonomi study of modn..., ni ■ • 1026-31. A nood 

280 . Lvadd. L. 

oommontary on tho spir t of ‘"‘“"“'‘•“g 

found in olcl and new Chins can be 

82. Hu, S.. 2'h6 Chinese limiaissmwe (London. 1034). 

PART VTir 

chapter xxni. the shcoessioh states 

auccoaaion stotnf ai”°to ^boT*' aomtitutiom of tho Eiiropeen 
«io to bo found soattoi-od through theral- 
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mUiogi'aphies xn, 

lections of DAitESTE (2 — 4th fi^ln \ ht 
(0). McBain and Rogers 

indicated in detail in the General (14). a 

numbers, and Graham (J6) nlf 
documents of constitutional importancr"^ ^“PPlementai, 
Of tJie gonornl commentaries Buyo'e no\ ■ 
concerned with the older democracies bufl! 
references to the now post-mr dom™ ' • f ” ™*n(al 
had developed as snoh byX X^T “ 

Brnmican (86), HnAnrI„^/ 

Laverone (43), ZuHCBEn Ud ^ (42), 

(45 - tlm Baltic States are dealt “"f 

all consider them in detail 7i.r«i, • ™ ^^tedn. only) 
satisfactory single-volume "IPerhaps tiw most 

oZr 1 0 wT'an i «« 

MHlmlo . ' “’“I l“r Svcmm, (Oxford 

i ae^ , 'onf«-nting L tom 

PoCd reXT P^rtiularlv™ 

cMt onf i?fbe A piotam of 'con. 

stator on H, T ““Ponent parte of the succerion 

states on tho ovo of the organization of their post-war 
govertmontal forms is given in the detailed 

' oS 1®'*- P«0THER0, G., 26 vote., H.M. Stationci^- 

Vn^f 'm rfr"”’. “Austria-Hungary ^ 

The Balkan States”; Vol. VIU, “Pohuid 
«nd Finland ; Vol. IX, “ The Russian Empire ”). 

A thorough study of the governmental system of Yugo- 
m n the constitution of 1921 was mode in 

“■ "®^^-C.A.,andRADm,a,TAeRatt-anPnv/; Yugoslavia. 

A iotudy in Oovern7ncnt and Adminielration (New York, 1 929) 
on the eve of the abandonment of that system. Tho three 
a tie states Jiave boon tlie subjects of a recent brief surve\’, 

^ latest constitutional development, 

• he Baliic States (Biformotion Dept, of the Royol Ihslltuto 
of Intornation Affairs, Oxford, 1938). 

Tho study by 

'8. DYBoaici^ R,, Poland (Modem AVorld Series, London, 1933 — 
quoted p. 337) is, in places, almost startlingly objective in its 
treatment of matters of government and politics. The 
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liio(-i 

^ fimnHla(,u,u in ''‘ ‘ «PP.«w« ^ 

28i). OlKnUANOV. U In ../ •/ 

sp;i=--:==£S^ 

pM5=iS^ 

m. KSiir;r'/F'f ‘'"''V'V'''"' ■’’ '''''■'’ 

I>inu VKmiuii, iCu/ ().(m(l(m, loss G«r 

202 . Makmivic, ", '. ' .s ‘^V'" I’-MW. IMl) thiu*' 


ii, |.!,„-ii„|, i„ ■' "■"'■I"* "'1 CMhoslovnto 

^w$!, W,IHIC|iJftJANN li’ /r I 

'^•0 lo^a,. when 

minoH to I, a ii„|,( ,|m i fo^lon^ 

^v^v/;fnnA!nf,7! Pa|)op, Cor- 

Ij;W;i.mhus (,!„ <,f vt ’ n r <>ont.ming,in 

M.lmtnr, ,lnUul Hoptonihor 7 O'J 

nmtnrnilH of I.hhu, iiniK.i-dHimo f j ' 'V "mong the 
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not posb.-vvar auiondmontH, in Bnelisli Th. r. 
eon.stitufcion in pri,x(;o,l in most f^ oii 
and MaliAiM and .Hoonita n«n coHectioiw, 

N«v.«,n (,„) ,.„v„ it in 

1180(1 waH timt iasiKid in nnmnhlnf / ° ®^”nan text here 
evo..y ohiM up '» Panted 

Dm 1919. 

;*«,riu,,™,u„ti„u„u,„4StrrSl<^ 

A good gonarul troafcmont of modfii^ w..«„ • 

...;;i i. I.. * ■ '• 


see 


to Obavtcr XYTTT At,. ^^V'^tanaseeihai 

cn<,Jxxvn^ ^ 

TJio gononil oominontarios aro inclined to be meatrre in 
tlwir jittantions to Rumania, Bulgom and Turkev^nd 

Smrn r “‘'equate treatment. 

n/,« Tt°^ ttummiia tiioro oxjst m Englieh 

i?Z?' //■'- ' f ^^S<mxingsycoimc}iB und pmseke SlruHur 

/Mniw td?of r Enlwiddmg 

(Munioli, I032J 1 h moro dotailecl. A general study of Bulgaria 

300. J^Esnowa Q,, Tm .IMgarie apria le imtU de XeuHlg (Paris, 
out lior govorninonfc as it was during tlio early post- 
i« dosoi'ibod moro fully by 

Oonatitulionbulffareetaeaprincipea (Paris, 

). Ill I'^nglish tlioi’o is a general aocoimt of developments 
In all tlu’oo counti'iog in 

301, W., ;77je OUoman Empire and ita Succeasora, 1801- 

27 (4()h ocln,, with nn appendix covering the years 1927-36, 
Cambridgo, 1036). Tho now Turkoy is the subject of on 
I’ocont monograpli, 

■ Luk®, I-I., f/ 7 je l[d;aking oj Modern Turkey (London, 1936 — 
quoted p. 348), particularly good on institutional reforms, 
und thoro arc also 

103. Jahman, T. L,, Turkey (Modern States Series, London, J936) 
and 
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-'^^voucjrup/nei 

o04. Toynbee, A. J nnw t/- — -un 

othDP hand, bulks lafgQ in*’ onjl. 

(43). zLoheb p* 4’ 

articles), Buett /^r '^ahmblo bibIioe.antt - 
system) and BobLak liB ,''*'®'*'“'o™ ot 

tliat of ^ <>« the Weimar const, 

306. EMBBSot,, B, E, ™»Wul.o»„ 

(in JSconomioa, Vol. VI, ^ -SttVs* 

iur,d.oaUdeasi„ 


) 7:r^“’ ja „gQ£yj 


ao, Series, Lender 

origmal German work Di^ pZ ,1 ^'’ ^o"^on» 1931, from 

'-^’z-Siz-s-SiT^^SS.’s 

contammg valuable ohaptor bibhn**' ^ *1*^^'* 
wnprmted material, suo?i as 

PeopIo>s Roprosentatives orKovoT"^^^^ 

q,n 9^ detailed oonstitutionni December, 19W. 

310. AnsoiiOtz, G., Die Ferft 7 c« ^ apnimontnries, that of 

1919 (Berlin 

3n. : 

1824) is interostinf bfol™ra/“T“'' (Berlin, 

neotion with the drafting of ^ author’s uitiraato cm- 
Pi-eusa, see also Qbaiiam^G^L ; of 1919. For 

^^irope (U - pp. m-m). 
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HMQ ( 1 64) xneludos the founding of the Weimar republic 
in the tlmd ocbfcion of Iiia VerJassmgsgestAii^le. The implica- 
lions of arfciolo 166 of tlie Weimar constitution and the 
Economic Council idea ai’e discussed in 
JI2. Fineh, H., Representative Oovemment and a Parliament of 
Industry (London, 1923) •' 


CHAPTER XXV. “ NATIONS YET TO BE ” 

The texts of the various constitutions of the British 
Commonwealtli of nations may be foimd scattered through 
the general colleotiona (2, 9, 11. 12, 14 and 16). Dabeste (2) 
and Newton (16) also printing a number of documents of 
importanoe in tho development of the status and relations 
of the Commonwealth’s members, but the most convenient, 
complete and up-to-dato collection of texts of all current 
Commonwealth constitutions is 
313. ConslituUom of All Gountnes. Vol. 1 : The British Empire 
(H.M. Stationery Office, Foreign Office Publication, London. 
1938). This collootion appeai-od too late, unfortunately, to 
be used here, but it is most comprehensive, including India, 
t le Newfoundland Aot of 1933 and constitutional documents 
relevant to the Colonial empire. Volume II is to deal with 
European countries and thoii* dependencies, and should be 
equally valuable wJien it is published. 

No attempt can be made Jiore to list works on tlie separate 
Commonwealth nations, for which the notes and biblio* 
Rapines of tlie books liere mentlonerl, and the very full 
bibliographies to tlio appropriate sections of Eabbstb (2) 
and the Statesman's Yearbook (63) can be consulted, as well as 
■ Craven, W. r., Historical Study of the British Empire, a 
bibliograpliical article in the Journal of Modem Eisto^ (Vol. 
vl, No. 1, Maroli 1934, pp. 40-69). 

As a general survey in tire light of new developments 
• Z^BEN, A. E., The Third British Empire (Oxford, 1920), 
still remains valuable, as do also the various 
Earris Foundation Lectures — Great Britainandthe Dominions 
(Chicago, 1927) by a number of experts. A recent co- 
operative worlc, 

The British E7npire (A Report on its Structure and Problems 
by a Study Group of the Royal Institute of Intomational 
Affaii-s, 2nd edn., revised and enlarged, Oxford, 1938), deals 
briefly in tui’n with the coimtries of the Empire, the fabric of 
the Empire and imperial problems with great skill and high 
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Bibliographies 

impartiality. Lgsh jmv, , 

solootivo "serioa nf the warm i 

other by the Xftotiml studies and 

3J8. HAKooi w ” of ’ each 

SS' C“r-~ At" 

319. Il^mr, A. B Tho n • • ^eaaureo/ 

Brittfih ^iVcecAftfl /Mw/ r\. (^ndon, 


r, V-*" - 

^0 XXII,) tJie BibUogmphj 


AVUt'.L' LX 

(0 — 3ud odn.) have tho^tof ■' 5^“'* ^f***K*NE.QoEKgviTCH 
Mot U.S.S.R. „„d ti', ■»,F™oJ> of tto oonslitatas 
MoBain and Rooers f ? . '‘‘bonded up to mao 

English 7sio„sTth'i!!;Xft‘ M 2 

vonient RnglS^tatXtiw^ 

(f P»mpl,lot issi^d by t o Co r 

f, 1030 hovo iCX Zor't 

latod in “y nppoared, one! thoao have been »|. 

Si’Roiro, A L w A7 

'•'he append, her Y”*' 

to her commentary. Stron ^ baiting nso of these olheis 

^ong aversion is reprinted in 
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322. Webb, S. and B., Sovint 
(London, 193C. 2nd edn. 2 

Vol. I, Appendix XII, along with 

between tho U.S.S.R. contf.-t,,*,- diffewncea 

the Wobbs’ own summary of th™atf 
new Declaration of the Rights of Afi “« 

electoral regulations). The Pn ^ ^*‘0 new 

rf Poreiga, So™*'- 

aonatitution in ™nvGinent pJphlet'Sffth '®^'' 

cntioizes its “ aovietizod EnS^>i ^ ^‘‘■nng 

123, Gonstxtution {Fundamental Law) of the n • 

“ • • • ^o«,ier Lss (IW. t'r“‘ 

The moat substantial studv in iho til ' 
the Russian soviet system is tJiat of 'angunge of 

quoted pp. 396 

fltandard troatiso for a long timn J ^ ^ 
attitude is friondlv at general 

formal bibliography, but a verv There is no 

cited and described in the "umber of worlts are 

pi’ehonded bv tlm ® of 1938 is com- 

^ I, «ci devoX :aL U 

clear ^ tei^e f subi«r/or 

exoellenrM treatment, but Kantohowicz (4), mth its 
oellent bibhograpiiy, and Buell (46), both treating its 

^ommitTrr cliotatorship, and Muimo (62), « more non- 
ti-oatment, are particularly useful witliin a brief 
vnvF +^* ^ASlci (37 and 48) is more enthusiastic where his 
vorirs touoli upon the soviet system. His attitude is well 
n^ed up in nn interesting article which ho contributed 
■Ine Manchestej- Guardian ^ p. 410— entitled 
ew hreedoms in Russia ” on the occasion of fhepublica- 
on of the new di-aft constitution of the TT.S.S.R. in J935. 

Special works upon Soviet Russia abound, but many ore 
‘Uc 1 out of date, and the majority ore distinguished by 
ore or less violent partizanship in one direction or another. 

10 following are among tlioae which rise superior to (ho 
neral level of books on Soviet Russia designed for Western 
^ders ; 
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324. Tubin, S. P., Pater the Great to Lenin. A History of iht 
Russian Labour Movement. (London, 1036). Valuable for 
background, and for tho first soviets in pnrtioular. 

326. 'Ros^nberq, Anrciivn. Histoi'y of Bolskevistn . . . from Marx 
to the First Five Year Plan (trans. from tho German Berlin 
1932, by Morrow, I. F. D., London, 1934). Sympathetic 
but not uncritical, and with a good select bibliography. 

326. Brailsford, H. N"., The Rtissian Wwhers' Republic (New 
York, 1920) and How the Soviets Work (New York, 1927 ) 
Brief descriptions by a master of popularization that have 
yet to be surpassed. 

327. Batsell, W. B., Soviet Rule in Russia (New York, 1929) 
Heavily documented, and described by the Webbs as “of 
lasting usefulness 

328. Harper, S. N., Givio Training in Soviet Russia (Chicago, 
1929) and Making Bolsheviks (Chicago, 1931). Excellent* 
but overlapping. 

329. Maxwell, B. W., The Soviet State (New York, 1934 ). 
Particularly useful for local govornmonb and details of 
administration. 

330. MxBiciNB-GuBTZfiviTOH, B., La TlUorie ghi&raU de Vital 
Soviitique (Paris, 1028), with dooumentmy appendices, in- 
cluding tlie texts, in Frenoli, of tho U.S.S.B. and R.S.F.S.R. 
oonstitittions. 

Tho above-mentioned worlcs comment upon and frequently 
quote the writings of the founders of the soviet system in 
Buasia, but in addition to State and Revolution (234o). 

331. Lenin, N. (Ulyanov, V. I.), The Deception of the People by 
the Slogans of Equality and Freedom (speech delivered in 
1919. English trans., London, 1936) and The State (lecture 
delivered in 1010. English trans., London, 1934) wei-e found 
illuminating as brief summaries of liis point of view, wliile 

332. Stalin (Dzhugahsvili, J. V.), Marxism and the National 
and Colonial Question (trans. Moscow and London, 1936-36), 
a collection of scattered writings on this theme, somestretch- 
ing back to before the Bevolutlon, has paramount import- 
ance for tho student of tho ideological boses of the U.S.S.R. 
federation. With it should be compared tho monograph by 
Macartney, W. C., National States and National Minorities 
(284), the best objective study. 

333. Trotsky, L. (Bbonstein, P.), Mij Life (London and New 
York, 1930) exposes from his point of view the ideological and 
tactical clasli of the Trotskyists and Stalinists over the bones 
of the Leninist dogma. From the man in possession there is 
the massive 
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Stawn (Dzugahsvili, J. V.}, J^eninwjtt (trans. 2vob., London, 
^ I93i) In liglitor vein is his intoroating apoech delivered on 
\ovemhov U, 1930, on the oocaaion of tlie presentation of 
the finol draft of the now constitution of tiie TJ.S.S.R. to 
},h 0 Congress of Soviets, translated into English as 
,r The New Democracy — Stalin's Speech on (he New GonelUu- 
/io» (London, 1037 — quoted pp. 400 and 401). 

Two small works of special interest because of tlie ante- 
cedents of thoir authors, may perhaps be specially menUon^ 
out of the weltor of impressions and comparisons the Soviet 

sj-stem in Russia has inspired. Th^ern'e 

J36 Maihiez, a., Le BolcMviame ei le Jacobmame (Paris, 1920) 
jj] P^ES, B., Moscow Adanits a Gntic (London, 1936). 

A translation into English is available of what are 

1034, witli an introduction by Bela^ Kun). FiKt-hantf 
accounts have been given by travellers m 
m. Fleming, P., One's GoDvpany (London, 1934) and. with tn 
" Groat Trok ” intorvouing, in 
HO. Snow, E., Red Star Over Ohm ,NeJ 

HtYAKEONTOEir. V. A., entitled The 

York, 1034), was not used here. The Webbs (3 
p. 1098, n.) give it a poor reputation. territoriee 

No detailed study of the various 
of the U.S.S.R. has hero ^at oMhe 

constitutions boon consulted, apart bibliography 

R,S.P.S.R. For the texts in ^ 

to Dabestb (2 — 4th edn., 7°'" ^ 

H2. Yankee, S., Za OonsUtutton dc tUnm a ^ 
SovUUquea (Lyon, 1026). 

CHAPTER XXVII, TtlE ITALIAN ^ 

Both Dabbsi'K pLjoftranstoUonsoflb^ 

MniKiNB-QxJETZiSvraoix (9) print F ^g^mnente of con- 
principal Italian laws, deore^ u'lmoAn 1922 and 1930» but 
sfcitutional importance issued be 
no comparable collections exis r -ngjated by variona 
and except for isolated texts (aeoDABBSW 

foreign commentators, the offlom Qazietta uffiei<de and 
Vol. II, for detailed references to th ^^^entaries)haw 
for a very full bibliography o ex jjj(jtahjr8hip”i pdn 
to bo used. The -Bibliography of 21 . 
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in Kantokowitz (4 ~ quoted p. 418 w*) is more up to . 
for ooinmonturioa ^ 


Of tho comraontarioa listocl In tho Oaneral Biblioa 
tho following oontnin soparuto eeotions deoliuK S ^ 
government of faaoist Itniy in detail — Ray ( 4 i\ ^ 

(46 — revised in 2ncl edn. to 1037), Witman (61 —.fop 
aontation in diagrammatic form) and Mdmho (62— w E 
to 1938). Piooomoal diacussion of Italian fascist eov 
ment in tho course of oomparativo aurvoys is to bn f 
in MiRKiNE-GuETZitiviTOU (9 — essat synthkiam Drec^S'* 
texts), Finer. Theory and Practice (42), Ford 
Laski (48). Tho annual volumes of tho SicOeman'a Feartoot 
(63) issued alnoo 1022 give useful yotu'-to-yoar outlines of fh 
over-changing fascist governmental aystom in Italy and 
brief summaries of tlio moat imijortant laws and deorew 
Of tho innumerable works on fascist Italy fo manr 
languages, no investigator can hope to consult more than*a 
selection, nor to recommend all of those. The foUowinff 
works, representing a number of points of view, have all beta 
found useful by the present writer : 

343. Schneider, H. W., Making tiic Fa^dat State (New York, 
1928). Knoyolopacdio and dispassionate, with invaluable 
dooumontary appendix and exhaustive bibliography up lo 
1028. 


344. SoiiNEiDER, I-I, W., and Cnotroii, S. B., Making Fascist 
(Ohioago, 1020). A partial rearrangoraont of Schneider’s 
oarlior work, but with now material on civic training in 
faaoist Italy. 

846, Spbnoer, H. R., Government and PolUica in Italy (New 
York, 1032 — quoted p. 415 !•). A valuable straightforward 
account with useful quotations. Critical witliout being io 
any way an attack upon fascism. 

346. Finer, H., Muaaolini’a Italy (London, 1936 —quoted pp. 
416 418 421 and 423). Tho host work yet on the subject 
in English, dispassionate up to a point, analysing Mussolini 
and fascism moro in sorrow than in anger. 

347. ICiNQ, B., Fascism in Italy (London, 1931), by the historian 
of Italian unity, is an avowedly anti-fnBoiatea^ojd, historically 
planned, with useful appendices of documents {e.g. the 
Electoral Law of 1928, and oxtraots from the Charter of 
Labour). Fascism’s greatest literary antagonist, 

348. Salvemini, G., in The Fascist Dictatorship in Italy (Londra 
and Now York, 1927), in Under the Axe of Fasdsm (London, 
1036) and many lessor writings, can be compared with 
ViLLARi, L., one of its loading publicists, in Italy (187), in 
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now 


350 , 

331 , 

352 . 

353. 

354. 

335. 


357 , 


his earlier The Fascist Experiment (London, 1928 
rather out of clato) and in his other apologia. 

For tho political ideas of Italian fascism : 

Lion, A., The Pedigree of Fascism (London, 1027) is a starry, 
eyed attempt at a pliilosophical justification of Mussolini, 
wlio is compared to Danto. Useful on antecedwita. 

RocoA, A., The Political Doctrines of Fascism (London, 1926) 
is an exposition by an oarly exponent of them. 
Beokeratii, E. von, Wesen und Werden des faacislisdien 
Slaatea (Berlin, 1027) is an objective German study, and 
BoRNUAK, C., Das italienische Staatsrecht des Faseismus 
(Leipzig, 1034), though less objective, is too early to have 
nn axis to grind. Tho economic side of Italian fascism is 
explained by 

VoLPi, G., Italy's Financial Policy (London, 1027) as it had 
developed in its first five years, and a translation of tho 
Charter of Labour is appended. 

ROSBNSTOCK -Franck, L., L'jSconomk corporative fasetsle en 
doetnne et en fait (Paris, 1934) discusses promise and achieve- 

ment and recent dovolopmonta. , , , ,n , 

The Economic and Financial Position of Italy (Royal IiBtituto 
of International Affairs, Information Department Pa^m. 
No. 16. London, 1935) contains an mva uable suronm^ 
(Part I) of tho corporative structure, with a 

grammatio representation (P- 2 °^*^ 

lith WiTMAN-8 (60) and witli Buell’s (46 -2nd edn., 

Wlit the founder of Italian faroism 
Ihinlr of it when he rwote or inspired ^ 1 847-S4) 

Encyclopedia ItaUana (Milan, 1929-3 , j’-- Mniphlct 

on Lcimo (translated into Eng hsh ^ A 

form, London, 1083) can be read m thot ^nW«m 
Mussolini bibliography is of course beyond the scope 

intentions of this work. „,„,f:*,tfcion of Fiume, tho 

For the text of the ourions ,he„,„stitn- 

Ion Corporations of whioh ( the „,iscrvata nllo 

tion, the rmnamed tenth inspimtion 

forze misteriose del popolo ^ 

for the corporative system Disegwfdi 

D’Annunzio, Cl..ia (BibUoteka 

nn nuovo cn-dinamenta dello Sja o g_N.|tual d'AnnunziaiWp 
di Propaganda a cura delVv^one spmtual 

Serie A. Libro 1, Novara, 1926). hHlliantlV 

The impact and elt“oXof 

and raordnntly discussed m 
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358, LirPMANN, W., The Qood Bov.iety (Now York and London 

1037). Ho is equally tronohuiib oonooniing the Russian 
altornaliivo. An oarlior and briofor summing up of these 
aamo altornativos was mndo Ijy At^pwsd Wed^ (142) before 
fascism omuo to hia own cotxubry. Kantohowicz ( 4 ), 
BAimiitLUMY (283), Buiani, (45 — - oapooially the introdnetory 
chapter) and Ifoim (47) all doal with tho.widor implications 
of liho contemporary dictatorial Irond. 

Contemporary Spain is atill in tho hands of the pro- 
pagandista and tho improsaioniatH, but for Spain on tliaew 
of tho establishment of tho r<i]niljlio of 1031 there is 

359. MAnAiiiAao, S. i>h, Spain (Modern World Series, London and 
Now York, 1030), and on tho ovo of tho rebellion of 1936, 
tho Enciclopcdia JSapaaa (08) and 

300. P]ii] 3 na, K. A., The Spanish Tragedy (London, 1936), sup. 
plomontcd lator by his Calalonia Injclix (London, 1937). 
Thoro is an oxcollont acoounb o£ tho “ Directory ’’ of Prime 
do Bivora and of tho ostabliHlii-noitb of tho republic, cniried 
in tl\o 2nd odn. up to tho early phases of tho oivil war, m 
BuEiiL (46), while a good analysia of tlio constitution of 1931 
is that of 

361. Gheavjoh, H. B. Q„ The SjmiiaJi Omaliktlion (Day to Day 
Pamphlots, No, 15, Loudon, 1033). DAnESTB (2 — 4th edn.) 
has tho oarly dooroos of i-ho ijrovisioiml govornmenl (Vd. 
HI— tho monarohioal oonstit>ibion of 1870 is inVol.n),but 
not tho republican constitution of 1031. An English transla- 
tion of this constitution was iiublishod in tho periodical 
Ounml TIialory (Now York) for Juno 1032. 

Lioorani) (96) bronkfl off liift history of Portugal at tho 
ostablishmont of tho autlioritivriun regime of 1020, but 

302. QxjYOMAii, E., La diclalure inUUaire au Portugal (Paris, 1927) 
dosorlbos tho ayslom in its oarly stages, while the developed 
Ealado Novo is tho subjoot of Hbvulios hy ^ 

303. PmiKnu noa Santos, J.l’., Un (Malcorporatif. LaconslUvlm 
aociale el politique porktgaiac (Paris, 1036) and by 

304. Co'rrA, il.*'.. Economic PUinni'iig in Oo^porative Porfujal 
(Loudon. 1087). Datucstw (2 — 4th odn.) has tbo constitu- 
tion of 1011 with moclinoatlonH and dooroo la%v8 of constitu- 
tional signifloanco up, to 1030, hub nob tho constitution of the 
Ealado Novo. 

For a brief aooount of rooont dovolopmonte in Albauk 
and Groeoo up to 1030, soo tho latosb edition of Millbb (301). 
Daresth (2 — 4th odn.) has tho ropublioan constitution of 
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1926 and the monarchical constitution of 1928 of Albania, m 
•vpell as the Greek republican constitution of 1927 and of the 
law of 1929 revising the Senate, with useful eonmientarie* 
and bibliographies. For Greece up to 1928 there is 
366 . Miller, W., Greece (London, 1928), giving more detail than 
his Ottoman Empire and its Succeesm (301). The second 
volume of 

366. The Balkan States. 1 — Economic. ARevieiooftheEconomie 
and Financial Development of Albania, Greece, Bulgaria, 
Rumania and Jugoslavia (Information Department of the 
Royal Institute of International Affairs, London, 1936) will, 
it is hoped, include a much-needed survey of political 
structure and recent governmental changes in the con- 
temporary Balkans. 

Dareste (2 — 4th edn.) has King Alexander’s ukase of 
1929 suspending the Yugoslav constitution of 1921, aa well aa 
that constitution itself (Vol. II) and his new constitution of 
1931 (Vol. III). His emergency r^gfme of 1929 is described in 
307. Yovanovitoh, M., Lar6gime absolve Yougaslave (Paris, 1930). 


Since tho passing of the Ermachtigungsgesete on ifarch 
24, 1933, the constitutional system of the German Retch 
has been fundamentally modified by a series of governmental 
deorees. Tho Woimar constitution as it stood on the eve of 
these changes is given by AnschOtz (310 — I4th edn.) and 
tho decrees themselves can be found in the official Reichs- 
geeelzblatt, or in more handy form, in a series of volumes of 
Reclame Universal Bibliothek, published very appropriately 
under tho general title of Die Hithrgesetze (Leipzig, 1933 ff. 
In progress) at Bpf. 40 apiece. They are also to be found in 
868. Hooiie, W. (od.), Die Geselzgebung dec Kabinetls Hitler : DU 
Qcseize in Reich zind Preussen seit dem 30. Januar 1933 
(Berlin, 1938 ff. In progress), and in a number of other 
imoffloial German editions. Tlie earlier decrees of the rigirn 
have boon translated into English by . , „ 

369. Pollock, J. K.. and Hbneman, E. J., The BUUr Decrees 
(Ami Arbor, Mioh., 1934). Authorized summanes and com- 
mentarios upon tho leading deorees have been published m 

the series , , „ r* 

370. Das Recht der Nalionalm Revolution (ed. a, 

and Medious. F. A., Berlin. 1933 ff.), of which No 1 
gramm der Reichsregierung und 

{Qleichschalinng der Lander mil 

ReichsslaUlialtergesetz) and No. 9 (Bar Neuau/tau d^Jeiches 
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mtch (Ictn R<uvJh\rrJ()V)ti((v.fictz vom M. have been 

»ih(h 1 lnti'('. AiioMioi' luitliori/axl hoi'M'H ib 
avi. >^l<nil- Jii’.vJil. WirLwIniJt ((hI. Wjilh, T., Drowlon, 1933ff.), 

of which No. 1 ■luid Volh ,Shuittikunde des deulseh^ 

J'HiiluulstitiKili'N, ‘lUi 15)85) linn hcon nnoil. 

liUKi-r. (45) luiH a voi-y j^ood Kootiou on tlio Third Bejcfe 
u]» to 15)87 and Mi/iJao (52) mvovH ib in dotoil ns well, whfle 
AVi'i'^rAN (50) (tharl-H il-H HyHl;oni of Ki>voruniont. Tho follow- 
ing Hpoaial worUn hav(i litMiii found UHoful horn: 

872. (Juici':NW()on, II. I'., Tim (htrman .lt(m(d.ution {honi\on,UU). 
878. '.riM.MANN, A., iM)riianiniiU<m Aamowitjim H aociale du III> 
Hv.kh (TaiiH, I5);)5), with an oximlloni. hihlioKmphy. 

874 . M aux, I'\ M., (hnu'.rmnv.nt hi dm Th ird AVioA (Now York, 1930). 
875. Mowana, .10., (Uwmmiy flu-. (HorM lUtck (Now York, 1932, 
Ijondou, 15)8!). IhwiNod odn., London, 1087). 

37(5. Kojii'Ui'rH, >S. 11., Tliv Homo. ihal. INtkr JiuiH (London, 1937). 

877. Duady, 77/f! I^'pirit und l^lrimtnnioj f/in-wwnt. /'*««««»» (London, 
15)87), l('HB jiidioioviH Hum llo!)or(.Hj but inoro thoroiigli in 
phuaiH, and (iontaininjj; iiHoful (ihartH, 

878. HomiAiANN, h\ L., Hiller and Urn Ntizi DicUtlorahip (New 
Vorlc, 15)87). 

Of tlio wi'il.iiiKH of tlu' foiindovH tjf tho Tlnwl Iteicli, 

375). llvi’Liia, A., Me.in Kompf (I25)-18() Aullago, 2 vole, mono, 
Munioli, 15)85, wan tho odition uwhI lioiv. Tho authorized 
hhiKlwli l.rauHlation in howdlori/od tn tlu> oxtout of being 
quito wortlil(’HH) in of oo\nwj indiHpnnKjvhlo. (Quoted pp. 347 
and 301.) OtliorH of iinjjoi'taiua' imslndo 
380. h’lOiJKit, (L, J)i<» PiV(/r(imm de.r N.S.D.A und seine wellan- 
8('.li<iidieJmii (Iri(nd(iedonke.)i (Mmiloh, 15)82. Many other 
odi(4onH), 

881. J.'’hioic, W., Pe.r Nouuufhitn den Jiehhen (liorliii, 1034), 

382. Ch)JOjnii'Ji,n,iJ ., (Munich, 1934), 

888. (l()ioiiiN(j, J L., Der (liiifd den ne-wn (Borliu, 1937) and 

884:. ;iL)Hi-:NHi'mu, Ai.ii'Ui'il), Dtm Proyrtimm de.r Jiewegung enoeilert 
ilurch duft Ayror-Proi/ronnn (now odn., Munich, 1034) and 
J)c.r Mylhvn dun liOlun ,J (ihrhundc.rtH (>U)\v oiln., Munich, 1934). 
885, Pan NidioiudHOziidi.slinche. J<thrhue.h (nrumal publication) is 
valuahlo and nioHt rovoaling for tiio ourront strucluro and 
Htiualpoint of Hio N.H.D.A.I,’. 

OllAl'TlOU XXVIlC. Till-: AMIdUTCAN WAY 

l.-’or L(5xtH Hou tho JHbiwyvdpkh’H to (lhaptoi'fi II nnd XVII. 
BAin-iH-ri'i (2 — 4th odn., Vol. VI, jnililiHluxl 1034), though 
tho toxliH uro in Ji’nuioii, ih oxtnunoly iiHoful for its extensive 
hiljliography of worlcH and artioloB on ovory detail of the 
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387 


federal constitution, and for its topical analysis of all the 
state constitutions. With the latter can be compared an 
earlier attempt, 

1 York State OonstUution Convention Gotnmmion: Index 
Digest oj Slate Constitutions (Now York, 1916). The con- 
temporary state constitutions are beyond the scope of this 
work, but 

HoLCOMi), A. N., State Government in the United States (New 
York, 1931) is a useful recent Bun'oy. Perhaps the Nebraska 
experiment in dispensing in 1937 (alone among states) 
with a second eliamber, cleaorvea special attention. This 
has boon discussed by 

SiiNNiNG, J. P.. The One-House Legislature (New York, 1937). 

BuYOE (09 — revised edn.), Brogan (70 — quoted p. 
454 il) and MoBain (71) remain useful for the govermnent 
of tho Unitod States in its development up to the Now 
Deal ” oi'a. With them may be compared 
Corwin, B., The Oo 7 i 8 titution and What it Means Today 
(Princoton, 1024) and the two works of 

MUNRO. W. Bm The Invisible Government York. 1928) 

and The Makers of the Unwritten ConsMution (New \ork. 
1030). A more recent and challenging study la 
, Elliott. W. F., 27ic Need for Co^istituUonal Sefortn (New 

Deal in government itself has produced a Iwgo 

nuriltof^ 

Objoot to some or all of its features. 

; tJowidll, B. G.. The Battle for Dcmcoracy York^ ^3 
_ quoted p. 459 ). -peoiailyjds flrs^ 
for. ^ y/ie Good Society (368 - quoted pp. 

tho latter Liipmann, <» . and represents an 

460 and 406) ia by fav the ‘''2“±“varof the Kow 

attitmlo roaohod after mnoh tentative approve 

Deal in «>“>' p„pe,ali.e (New York. 1936- 
5. Lippmann, W., 2/te New p methods, not tho ends 
quoted p. 464). Even now it is the many 

of tho "Now Deal to with Jeffersonian 

efforts to linkup as^running counter to it, 

these tasks, and jafferson (New York, 1037), 


394 . 


396 . 
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fortli “ Finanoial Irrigation of tho United States by Fu 
appropriated for Emorgenoy Ueo unclor the New Deal ” 
pnblished in connootion with an vmsignod wtiole on • 
Federal Budget — quoted pp, 462 and 464 twice — in 
magazine Fortune (Now York} for DocombOT 1934 . ] 
alternatives, within tho framework of tho libertarian sU 
to the “ Now Deal ” attempted in tho U.S.A., see Cm 
M. W., Sweden: The Middle Way (140) for a desoriptioii 
aohioveraonta in Sweden, and 

396. Maomillan, H., The Middle Way (Ijondon, 1938) ferae 
onasion of possibilities in Groat Britain. 

Now Deal eontrovorsios have also fooused renewed att 
tion upon the Supremo Court of tho United States in 
constitutional system. Eor background thoi-o is the standi 
work of 

397. Waiwibn, C., The Supreme Oourt in United Sialea Rial 
(revised odn., 2 vola., Boston, 1020) nud 

398. Haines, 0 . G., The American Doctrine of Judicial Suprem 

(2nd. edn., revised, Berkoloy, 1032). Specially relevant 
reoont controvoraioa are : 

309. Pinto, R., Lcs juges qui ne go^wernenl paa (“ Opinions c 
sidontes fi la Cour Suprfimo doa iStnfcs Unis, 1000-1933 
Paris, 1034), with which may bo compnrotl 

400. Libi’, a., The Diaaenting Opinions 0 / Mr. Jmtice H<di 
(Now York, 1029), 

401. Corwin, E. S., The Twilight of the Snprctne Court (N 
Haven, 1036) and 

402. ALBANaE, D., Tho Supreme Oourt and the National Will (N 
York, 1087). 

George Bernard Shaw’s somowhat unorthodox view 
tho constitution of the United Statoa is quoted (on p. 4S 
from 

403. SitAW, Q. 13., The l^uture of Politioal Science in America { 
address doUvorod on April 11, 1033. Now York, 1933). 
more rocont unorthodox but voiy interesting view 
that of 

404. Werd, W. P., The Crisis of a Jf'rontierlcss Democracy (W 
York, 1087), which may bo regarded ns yet nnoUior prodi 
of the stimulus given to tho rointorprotiition of tho Unit 
States’ devolopmont by 

406. Turner, F. J., The Frontier in American History (lasted 
Now York, 1028 — quoted p. 406). Tho quotation on 
462 is taken from an artiolo in tho Manchcaler Guardian 
Laski, H. iT., on tho occasion (Soptombor 17, 1037) of thee 
hundred and fifi.ioth anniversary of tJio ooiistitution of t 
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United States of America, and may be taken as representative 
of the orthodox liberal view of that instrument. The extracts 
from speeches of ex-President Hoover and President Franklin 
Roosevelt — quoted p. 452 -were taken from newspaper 

406. Hacker, L. M., American Problems oj Today (New York, 
1038) is an irp-to-date general survey, useful for the relation 
of constitutional to other trends of recent years. It was 
seen too late to be used here. 
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Groat Britain, 286 
India, 302 
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Norway, 63-60 
Poland, 70 
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U.S.S.R. (1030), 403 
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National Constitutions — The Mosaic Stale 

French constitution-making and British parliammiary reform 
were 7 iot primarihj expressions of a feding of national miiy or 
consolidation, for in those two countries such unity and con- 
solidation was already taken for granted. In France and in 
Britain {Ireland always excepted) the state and the nation, th 
one a projection of the government and the other of the people, 
had achieved a high enough degree of coincidence for the term 
“ nation-state ” to be applicable to both countries even before the 
nineteenth century commenced. Development was in the direction 
of giving 7 nore emphasis to the national aspect {Louis Philippe 
became king of the French, whereas Charles X had been king of 
France, while the reform of 18S2 began the process of making 
Parliament more representative of the British naiion as a tuftrfe) 
but the juxtaposition already existed. 

This was not so clearly the case elsewhere before the middle 
of the nineteenth century. Even the United Stales of America, 
having barely escaped dissolving into thirteen different mlicnu, 
was showing tendencies toward splitting into two, but she dii 
have her federal constitution to exercise a powerful pressure in 
the opposite direction,. Elsewhere consolidation was less of a 
reality. Spanish America, on achieving independence, had split 
into a score of separate nations, and the idea of a United StaUs 
of Latin America did not prosper. Smtzerlarid had relumed in 
1815 to a loose confederation of sovereign slates from her phast 
‘of imposed unity and federalism ; Germany also was a league of 
sovereign states, and still far from being a nation ; Italy 
a mass of sovereignties and dependencies of foreign potoers twl/i* 
out even a conf^erate bond. The process of splitting a new 
nation off from an existing state and then giving its indcjiendeHl 
cohesiveness constitutional expression {as in Bdgium), uas a 
simpler one than forging a bond of national senlimcnl and 
interest between a mosaic of stales, some of which considered 
themselves nation-states in their oum right, but the revolutions 
1848 made it possible to attempt the harder task. 
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CHAPTER XIV 


ITALIAN NATIONALISM AND THE PIEDMONTESE 
CONSTITUTION OP 1848 

The Risorgimento in Italy, greatly stimulated by the 
impact of Napoleon Bonaparte, manifested itself in 
grandiose manner when, in May 1814, the orown of Italy 
was offered to Napoleon in exile at Elba, on the condition 
that he should renounce his conquests and rule as a con- 
stitutional monarch through a parliament. But this 
project was thwarted, as was Joachim Murat’s assertion 
ill his proclamation at Rimini a year later vibnna 
to the effeot that he would give Italy inde* 
pendeiice, unity and a free constitution, by the “bi- 
the decision of the' powers at Vienna to 
parcel out Italy once again among the rulers who had 
held sway there before 1795. Legitimism must be served, 
but not to the extent of restoring the two ancient 
republics of Venice and Genoa. The name republic was 
anathema at Vienna, and as both had already been 
extinguished by Napoleon, there was no move to revive 
thorn as independent entities. The territory of Genoa 
was handed over to the king of Sardinia and that of 
Vonico to Austria. The Papal States were restored in 
their entirety, and in the remainder of Italy “ kings 
crept out again to feel the sun 

Prom the Alps to Etna not a constitution of any sort 
disturbed the complacency of the restored despots of 
Italy after 1815, but popular discontent 

f. ^ . ... BEVOLT Airo 

tound expression in secret orgamzations repbession 
such as the Carbonari, and in 1820 and 
1821 came into the open in insurrections at both ends 
of the peninsula. In Naples the Spanish constitution 
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of 1812 was demanded and forced upon the king fora 
few months, while in Piedmont the king abdicated and 
the regent was persuaded to proclaim that same docu- 
ment, so fatally fascinating to Latin liberals, but here 
too it was soon swept aside. In Italy as well as in Ibena 
the Holy Alliance was prepared to maintain the sacred 
principle of legitimism “ by peaceful means, and if need 
be, by arms ”, and in Italy Austrian armies were always 
ready to give effect to the Troppau protocol. When, a 
decade later, the standard of revolt against papal rule 
was raised in the Romagna, and a constitution demanded, 
these ever-ready agents of repression were again effectively 
employed. 

Fi'om 1831 onward, open insuiTection was abandoned 
os temporarily a hopeless means of bringing to Italy some 
form of constitutional government, and in 
AKD THE the Young Italy movement some of her 
NEo-otjELPHs liberals began to explore the possibility of 
giving to the Risorgimmto a double edge, combining ihe 
demand for constitutional government with that for the 
expulsion of the foreigner arid the unification of Italy as 
a nation-state. Mazzini’s Oiovane Italia appeared in 
1831, the year of the unsuccessful rising in the Romania, 
and ho and his followers advocated a unitary republic ol 
all Italy. Less radical reformers favoured a league oi 
princes under the presidency of the Pope, and Gioberifs 
Primato, appearing in 1843, developed this “ Neo-Guelph" 
theme as a catholic, federal and monarchical solution tc 
the Italian constitutional problem, in opposition to the 
secular, unitary and republican solution of Young Italy. 
Nevertheless, it was recognized that the question of th« 
expulsion of the Austrians, against whose interest it wit 
for any national constitutional system to be created ii 
Italy, should have priority over any such plans. Balbo'j 
Speranza d'ltalia, published in 1844, voiced this feelia^ 
and called upon king Charles Albert of Piedmont-Sardinit 
to draw the sword at the first opportune moment againsl 
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Italian Nationalism 

fH, H' 

1 j^ygtrian domination. Italians booamo obsessed with 
hi idea, It was " delonda esfc Carthago ’* over again, 
^scieiitiflc congress, mooting in 1846, became nothing 
more nor less than a national convention discussing 
^3 and means of uniting Italy and expelling the 
Austrians, who were roforrod to euphemistically and to 
escape the notice of tho oonsor as “ the potato disease ”, 
In like manner a group of Gorman scliolara held tho same 
year a congress supposed to bo devoted to Gormanistio 
studies, only to discuss Gorman nnilioation, constitutional 
government and Sohleswig-Hoistein. 

In that year, too, ovonbs in Italy took an unexpected 
turn. “ We woro proparod for ovorything oxcopt a liberal 
Pope” said Metternioh. Pius IX did indood 
appear to have liberal leanings. Ho issued porn 
an amnesty and set up a oounoil of state in 
his temporal dominions, and this was a start, oven though 
he did appoint as Secretary of State a man of oiglity-nino. 
For two years Pius IX was regarded, though ho did not 
regard himself as suoh, not only as tho Holy Father of the 
church hat as tho father of tho political rogonoration of 
Italy as well His attitude gave suoh prestige to tlie 
Giohertian idea of a fedoration of princes under papal 
presidency, that ovon Mazzini declared himself willing 
to accept papal leadership. 

But the march of ovoiits now took a much more 
decisive turn and soon ^vas to dispel this dream. Political 
dlaeontenb in the kingdom of tho two Sicilies had been 
added to by economic misory, and on January 12, 1848, a 
revolution carefully pro]3arod in advance ubvolvtion 
broke out in Sicily, paralyzed tho authorities 
and restored the constitution of 1812. On mm ik 
A prO 18, a parliament elected under tho 
terms of the constitution was assembled. Separation 
from Naples (or at least only a ijorsonal link witli her 
through possession of the same monaroli) was demanded, 
but later complete inclopendonco was proclaimed, the 
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throne declared vacant, and the constitution revised in 
January 1849 so as almost completely to extinguish the 
already partially formalized royal power in the state. The 
Dulce of Genoa, invited to the throne, refused to be king 
in such circumstances, just as Frederick William W of 
Prussia, at about the same time, refused a German crown 
at the hands of the BYankfurt parliament. A great many 
crowns were in the gutter in 1849, but it was not easy to 
find people who would pick one out, as Leopold of Belgium 
had done in 1831. Though Leopold, starting from the 
bottom, had aheady made good as a constitutional king 
(and was continuing to school his niece Victoria to be 
good as a constitutional queen), neither the descendants 
of Frederick the Great nor those of the great Hapsbuigs 
and Bourbons were yet prepared to become the indentured 
servants of the state. 

On the mainland the revolution broke out immediately 
after the Sicilian movement had begun, and the Spanish 
constitution of 1812, this time rather threadbare after 
the fiasco of 1821, was again demanded in Naples. 
Ferdinand II bowed to the storm and proclaimed the 
constitution, but after a period of great disorder the forces 
of reaction were once again able to restore 

IN NAPLES , _ , •, rt . , 

AND THE despotic rule. In the Papal States an ugly 
PAPAL STATES ]yy granting of a con- 

stitution by the Pope on March 14, 1848. This, and the 
fall of Metternioh in Vienna the previous day, decisirely 
ended an epoch, but the papal constitution was a flounder- 
ing document, for, if monarchical institutions and popular 
sovereignty were irreconcilable (as Metternioh thought) 
how much more so were a sovereign pontiff and con- 
stitutional ri^le of any sort. An upper house or council 
of state was set up, but was nominated by the Pope. A 
lower house was elective, but on a restricted franchise, 
expressly reserved for professing Catholics. The deputie 
were severely restricted in their deliberations, being 
forbidden to discuss “politico-diplomatic questions”, 
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tiile all laws were to bo submitted to the Pope and 
He cardinals before they oould go into force, and foreign 
affairs were declared to bo no ooncern of laymen. Small 
TTonder was it that tho people remained unsatisfied, and 
that the more radical movement that was to di-ive the 
supreme pontiff from tho Holy City and establish a con- 
stitution of " Tho Roman Republic on Pebruaiy 10, 
1849 found more favour in tho eyes of tho Roman citizens, 
who considered the papal constitution no more than an 
insult to theii' traditions of liberty. Bettor a full-blooded 
tuant than a timid liberator, has always been their in- 
cliuation. 

In Tuscany, also, a constitution had boon granted on 
February 16, 1848, as tho revolutionary movement swept 
through Italy, hut the most significant 
result of all was the manifesto of Cliarlos ano 
Albert in Piedmont on Robruary 8, promis- 
ing to grant a constitution, whiob ho honoured four weeks 
later, for this slaiuto of March 4, 1848, was to be tlie only 
Italian constitution to woathor tlie reaction of 1840, and 
having weathered that, it was ablo to weather much 
more, 


One of the causes of tho gonoral failure of tho liberal 
and national movement in Italy whioh broke its bounds 
in 1848 {and which owed notJiing by way 
of inspiration to the Rronoli “ February pailubb op 
Revolution”, for Louis Philippe was not 
deposed until February 24), was tho ohronio and intense 
division of opinion in tho country oonoorning tlie nature 
of the future Italian nation-stato. Despite tho rapp'oche^ 
meni between Neo-Guolphism and Young Italy since 1846, 
the republicans had by no moans abandoned their ideals, 
though they were divided among themselves, Mazzini 
favouring a unitary and Manin a federal Italian republic. 

The result of the universal failure to maintain the 


gains of the revolution in tho states of Italy (except 
Piedmont) or to advance the cause of unification in any 
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material way, considerably simplified the Italian. probleiHj 
and reduced the practicable methods by which unification 
could be achieved, to one only — the oxpan- 
smPLmEs sion to comprehend all Italy of tlio unitaiy 
ITALIAN secular monarchy of Piedmont-Sardinia and 

PHOBLEM statute of March 4, 1848. Both the 

Pope and the King of Naples proved traitors to tlie 
cause of expelling the Austrians from Italy, and the 
Pope’s allocation disavowing the war against Austria lost 
him his prestige as a national and as a liberal figure, 
and (particularly when he and the secular princes restored 
their despotic rule with the aid of foreign arms) killed the 
cause of the Neo-Gruelphs. Charles Albert, on the other 
hand, though lie failed at Gustozza and Novara and 
lost his own throne, had kept both his promises to Italy 
(to grant a constitution and to go into the field against 
the Austrians). Piedmont-Sardinia, of all the states of 
Italy, alone emerged from the years of revolution, despite 
the reverses of her long, with both a sincere 
riBDMONTBaB constibution and an cffective army. In 1851 
NvoLEiJB Gioberti announced his conversion from 
papal federalism to the cause of unification around the 
Piedmontese nucleus, and the forward Crimean policy of 
Victor Emanuel and Oavour converted Manin in 1865, 
while Mazzini at last abandoned the republican ideal as 
impracticable, and the Societa Nazionale of patriots of a!) 
types was formed to create an “ Italy without odjoebives *\ 
The way to unifioation was still a hard and a thorny one, 
but at last the signposts were up, and 1869 succeeded 
1866,1801 succeeded 1869 and 1870 succeeded 1801, if 
not with monotony (Garibaldi prevented that), at leitei 
with a regularity absent from Italy’s strivings to bo free 
and united prior to 1860. 

In 1870 the temporal power of the Pope was extin- 
guished, Victor Emanuel of Piedmont-Sardinia found 
himself Idng of ail Italy, in her traditional cai)ital, the 
Austrians were out of the plains of Lombardy and Vonetia, 
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^nd the insigniiioant Piedmontese ataiuto of 18^8 was the 
^institution of a united nation-state that comprised the 
^'iiole i)eninsula. Two mere geographical 
^:spressions, Italy” and “ Germany ”, be- unifioatioh 
c^me effeotive political expressions in the 
g^me year, and each process of unification woa accom- 
panied by the extension to cover tlie wliole nation of a 
fundamental law previously applicable only to a j)avt of 
it, though the rise of the Piedmontese statuto had been 
jiioro spectacular than that of the constitution of the 
jiforfrh German Confederation, which had comprised all 
jjorthern Germany from its first appearance. 

A constitution so adaptable and so elastic as to spread 
with the intensity of a forest fire from one small Medi- 
terranean island and one north-western corner of the 
mainland of Italy, to cover the wliole peninsula within 
a period of twenty-two years, might have been expected 
to possess originality and ingenuity to a high degree. 
Actually it possessed neither. Anticipating the general 
movemont of 1848 in time rather than in ideas, the 
various Italian constitutions of that year tended to be 
copied from the Trench constitutional Charter of 1830 
(just as that instrument was about to be discarded in 
^anco) when they wore not revivals of the Spanish 
Gonstitiition of 1812, or pontifical concoctions of doubtful 
antecedents. The Piedmontese atatuio was 
originally drafted in Trench and that fact wbdmontese 
probably makes the similarity of some of opYS"**'* 
its provisions to the Trench Charter oven 
more striking than they might otherwise have been, 
beside providing a basis for the modern fascist gibe that 
ifc was ” imitated from Britain and imported in a bad 
TVencli translation”. Indeed, it is not even clearly 
derived from 1830, but tends to mix the new principles 
of the revised Charter of that year with the old principles 
of the original Charter of 1814, as when, straining to 
swallow a camel at one gulp, it faces both ways and 
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declares that the Icing holds his power ** Per grozia di 
Dio et per volunta della Nazione Though a chmlt 
ociroijk in origin, for it was presented by the Icing to his 
people without first consulting them, it does not expressly 
reserve all or even any sovereign authority to tlie mouArch. 
Though neither the sovereignty of the people nor a parlia- 
mentary executive is recognized by it, in practice they 
were both discovered to be implicit in the terras of the 
staiuto. It was very much of a mystery trip for the 
Piedmontese Icing and people when they embarked upon 
this strange piece of statecraft in 1848, and to this day 
the staiuio remains officially unrepealed in Italy, tliougli 
few would pretend that it continues to be in force. 

The slatnio opens by declaring the Roman Catholic the 
only religion of the state, with toleration for “ other cults 
now existing ” (article 1). The form of the state is dofmcd 
as “ representative monai’chical government (article 2), 
the legislative power being exorcised collectively by the 
king and the two houses (article 3), but the executive 
power belonging to the Idng alone (article 6), though tlio 
suspending and dispensing power is expressly denied t« 
him (article 6). The initiative in legislation belongs 
equally to the king and to both houses, but the budget 
must be introduced in the Chamber of Deputies (artiolo 10). 
iNPLUBNOB OP The position accepted in the state by tlio 
oBABTBus thus more analogous to that of 

AXO BELOIAN Louis Philippe than to that of Leopold I, 
but the declaration of rights and duties of 
citizens follows the Belgian constitution of 1831 very 
closely, though the article guaranteeing the freedom of 
the press omits the Belgian innovation concentrating 
responsibility upon the author, and permits an ocolcsi- 
astical censorship of “ bibles, catechisms, liturgical and 
prayer books ” (article 28). 

Senators must be at least forty years of ago and «re 
appointed for life by the king from twenty-one categories, 
which include bishops, deputies after six years’ service, 
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certain of the judges, high officers of the army and navy, 
senior members of the Royal Academy of Soienco, and 
** persons wlio, for at least three years, have paid direct 
property or business taxes to the amount of 3000 lire ” 
(article 33). The Senate acts as a high court of justice in 
cases of higli treason and for the impeachment of ministers 
(article 36), Deputies have to be at least tliirty years 
of ago (article 40) and each represents the nation as a 
wJiolo (article 41), the contention of Burke 
ami the old parliamentarians in England, os and 

had been prescribed in the Erenoh Charter of 
lfi30 and the Belgian constitution, against the “deputies 
of the departments of the Charter of 1814. Tliey 
nro ©looted for five years (arbiole 42), but tlie francliise 
is left to bo defined by law, and article 39 thus covers 
everything from the mere two and a half per cent of the 
population enfranchised by the electoral law of 1848 to 
the iiiiiveraal auffi-age of 1912. Unlike the Belgian con- 
stitution, the siatuto does not allow one house to be in 
session when the other is not (article 48), and by a curious 
provision, about the only really original thing in the 
whole constitution, no business may be legally tx*ansaoted 
in either iiouse unless an absolute majority of the members 
is present (article 63). Article 66 prescribes that all bills 
shall first bo submitted for lU’eliminary examination to 
comniittees ©looted by each liouse, an interesting prefer- 
ence for Amorioan as against British legislative procedxire, 
and a detail not previously dealt with specifically in a 
constitutional text. 

Ministers are ajxpointed by the king and must counter- 
sign all acts of the government. They are responsible 
and may be members of either house (articles 66-67). 
Here tJio British practice (adopted also in the French 
Charters and in Belgium) is followed instead of the 
American. Judges are appointed by the king and are 
irremovablo after, three years of service (article 69), a 
reversion to a feature of Bonapartist constitutionalism 
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abandoned in ^France, not only in the Charter of lan 
but also in Napoleon’s own Acte additionnd. Article Ij 
follows the Belgian denial to the judidar? 

interpret the-Maws (a pow^ 
which had developed under the American 
constitution), by declaring " The interpretation of th 
laws, in the form obligatory upon all citizens, belongs to 
the legislative power Finally, the king was empowerei 
to make laws for the press, elections, coi- 
PABTiciPA- munal militia and the reorganization of tie 
So^sStion pending the assembly ofj 

legislature (article 83). He was thus enabled 
constitutionally to decide the franchise for the election 
of the first Chamber of Deputies of the constitutional 
tegitm. 


Though this was a common characteristic of legitlintt 
constitutions (and the omission was not repaired in France 
in 1831), the entire absence of any special provision f« 
amendment, a reflection of the British system or lack of 
system of government, gave to the statuto a flexibility 
whioli the Gharit showed no signs of possessing. Tte 
QlmU proved unalterable except under pressure of revohi- 
A.iEraM.»T through change of dynasty, bal 

BY ORDINARY the statuto could be and was amended by 
mS™ ordinary legislation. Thus, if in the pow 
to amend resides true sovereign power io 
a state (as some contend), unlimited legal sovereignty 
belonged to the “ king in parliament ” in Piedmont- 
Sardinia, and later in Italy, as clearly os it came to be 
recognized so to do in Great Britain, The Belgian con- 
stitution of 1831, with specific and not over-complicated 
provision for amendment, was only amended on ko 
occasions in over a century, but the Piedmontese slaluk 
was amended on innumerable occasions, for any law 
regularly passed by the legislature and signed by the 
king might amend the constitution to a greater or lesser 
extent. The original statuto thus, strictly speaking, only 
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emaiiied the constitution of Piedmont for tliat short 
Liod after its promulgation that preceded the passing 
of the first law of the first legislature of the constitutional 
The constitution of Piedmonb-Sardinia (and after 
1861 of Italy) came to consist at any given time of the 
together with all the laws passed since it first came 
Into force. In addition to this unwieldy mass of funda- 
mental law (for no law was less fundamental than any 
other or than the staiuto itself) the stainio .. 
became overlaid with customs, which like ove!ri.aid 
the celebrated “ conventions of the eon- 
stitution ” in Britain, were eventually considered binding, 
and which were rarely disregarded in practice while 
parliamentary government persisted in Italy. Thus the 
ting came never to refuse his assent to laws passed 
regularly by both houses (which reduced the residence 
of sovereignty to the two houses alone) j ho also came 
to submit all treaties, and not merely those specified 
in article 6 of the constitution, to the legislature ; a 
ministry became recognized as dependent for its continued 
existence upon tlie support of a majority in tlxo lower 
house, but in cabinet crises, on the other hand, the king 
continued to retain wide discretionary powers (such os 
had disappeared in Britain before the death of William 
IV) regarding the appointment of a prime minister and 
the dissolution of the legislature. Although the siakito 
onlypennitted ministers to be members of the legislature, 
and did not demand it, it became the convention for all 
persons appointed as ministers to seek seats in the lower 
chamber if not already members of either house. Again, 
though the constitution says nothing on the point, it 
became tlie rule for legislation to be proposed in the 
chambers by the ministers, though private members did 
not entirely cease to bring forward bills. Tlie Senate, 
while it successfully asserted its right to decide whether 
royal nominees appointed to it fell within the twenty-one 
categories prescribed by the staiuto, was not able to make 
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the fate of a government dependent upon its confidence 
as well as on that of the lower house, and in disputes wift 
the Chamber of Deputies it became recognized that the 
Senate would always ultimately yield (as when it yielded 
to the newly elected Chamber, after having defied the old 
one, in the dispute of 1878-80). In actual working the 
administration and its officials tended to play a far lea 
responsible part in the government of the country than 
the existence of a sovereign legislature dominated hy 
its popularly elected house would lead one to expect. 
Unification was succeeded by a strongly centralized rigimt 
copied largely from the Drench system 

DELEGATION — i i x t i , J 

OF POWER TO Parhament tended to delegate much power 
OFFICIALS officials, whose ordinances came to super- 

sede much earlier legislation, thus making the exact 
constitutional position in the country even more diflSciill 
to elucidate at any given time ; a considerable use m 
made of royal decrees instead of laws (though these were 
of course countersigned by ministers responsible to the 
Chamber) for important constitutional purposes such aj 
the various annexations of states to the Idngdom of 
Piedmont-Sardinia and Italy by which unification m 
completed, and for the electoral reforms of 1882. On 
the other hand, the notorious “ Law of 
Guarantees ” of May 13, 1871, dealing with 
“ the Prerogatives of the Supreme Poutif 
and of the Holy See and of the relations of the State with 
the Church’’, was passed as an ordinary piece of legis- 
lation, and subsequently (in 1878) declared to be a funda- 
mental law of the kingdom by the council of state, but 
this gave it no gi'eater validity than any other law, and 
in practice it had less, for the Vatican ignored it com- 
pletely.. 

The fi’anchise for elections to the lower house was 


established by royal decree in 1848 on a very narrow 
basis, and not imtil 1882 was it broadened by a further 
royal decree to treble the number of voters and to allow 
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a gradually inoreasing number aa literacy extended 

there was an educational teat for voters). Soldiers, 
saOors and police officers remained diaenfranohised, while 
priests and naany state and local officials onANaEs 
,ere stiU disbarred from becoming deputies, 
bat one other electoral change of importance aKNTATIVB 
fffls made in 1882 by the abandonment 
of the single -member conatituonoy in favour of larger 
districts electing from two to five members, a device to 
combat particularism in a country that had so recently 
consisted of so many different sovereignties. The semiin 
de h's/fi or preferential vote was also introduced, but both 
it and the large district wore abandoned as soon afber- 
ffards as 1891 in favour of the previous system. In 1895 
(he electoral laws and decrees in force wore codified in an 
attempt to clarify the system, which was continuing to 
give dissatisfaction, and the second ballot was introduced, 
while every successful candidate was required to poll at 
least half the total votes oast and at least one-sixth of 
the total number eligible to vote in tlio constituency. 
The taking up. by the Vatican of a slightly less uncom- 
promising attitude toward the Italian state, made it 
possible after 1903 for good Catholics to vote in elections, 
and increasing literacy made about thirty per cent of the 
adult male population eligible to vote in 1904, while 
umveraal manhood suffrage came in 1912. But still par- 
liamentary govornmont did not seem to bo “ taking ” in 
Italy. Dissolutions wore frequont, tho average term of 
a Chamber of Deputies botwoen 1848 and 1914 being under 
three years, whereas the maximum term was five, and 
standards of political morality both among elected repre- 
sentatives and civil servants (whore insecurity of tenure 
and A vicious spoils system aggravated matters) still left 
something to bo desired. 

In IfllQ Italy, like so many other countries, embarked 
on further electoral reform. The 608 single-member 
constituencies were replaced by 64 largo districts return- 



178 


National Constitutions 

ing from five to twenty members each, by a complicataj 
system of proportional representation involving the re- 
ELECTOBAL introduotion of the sci'utm de lisie, il« 
BEFORM voter being given the choice of voting a 

OF 19-21 straight ticket with or without expressing a 

definite order of preference among the candidates of \m 
party, or {under certain restrictions) of splitting his vote 
Tlie illiterate voters (and about fifty per cent were still 
estimated to be illiterate in 1919) could deposit unmarked 
ballot papers bearing their pai'by emblem, in the ballot 
box, and thus vote the straight ticket for caudidateg 
arranged in the order of the party organization’s ou 
preference, Avith a minimum of effort. It was claimed by 
some that this produced in the election of 1919 a “juit 
and inclusive representation ”, but by others that itplayed 
into the hands of the party caucus, was fi-uitful of corrupt 
electoral bargains, made it easy to mislead the illiterate 
voters, and too confusing for all but the most iutelligentand 
painstaking of the literate voters to be able to express in- 
dividual preferences among the candidates of their party or 
tosplit theirvotes betweenpartiea. In 1921 the details oftbe 
system were left unaltered, apart from reducing the numbu 
of constituencies to forty and providing for the representa- 
tion of the new territories acquired under the peace treaties. 

Tile fascist march on Rome in 1922 ended this long 
period of experimentation with an increasingly demo- 
rASCIST cratio parliamentary franchise, and the new 
SwEs first radically and then unrecognizably 

altered the electoral system. One constitu- 
ency for the whole country, with the electors giving a 
blanket vote for the list of the party of their choice, was 
set up , then election results were “ weighted ” in favour 
of the party that received the largest number of votes; 
t len came the one-party system and the corporative state, 
y whicli time the old-type democrabio franchise hod long 
since ost its meaning and an election had become virtually 
indistinguishable from a plebiscite. 
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As the fascist rdgime lias .allowed the anoiont huUc of 
[he original slaUto to remain mirepoaled, yot has so oom- 
pleteiy destroyed the olootoral system tJiafc i-asoist 
l,d teen developed within ita aholl, it ia 
interesting to see to what features of oleo- tlBNVARV 
total and parliamentary development tlie systkm 
F ascist party most strenuously objooted. Asserting that 
“ Parliament deterioi’ated into parliamentarism *’ in the 
eighties, a leading fascist publicist has pointed to the 
career of Giolitti as showing the decay of the spirit of 
democratic liberalism, has complained of electoral oomip. 
tionand violenoe since 1892, has called the deputies of 
that period “vulgar attornies reduced to fi*equonting the 
antechambers of the ministers rather than tlie Chambers ”, 
has accused Giolitti of being “ dictator of Italy ” between 
1903 and 1914 and of introducing universal suffrage to 
perpetuate Iris dictatorship, and lias soon in a series of 
minority cabinets ruling in defiance of the chamboi*s tlie 
breakdown of parliamentary government long before 
fascism swept it aside. Between this and a more ohari- 
table view of the parliamentary rdgime in Italy, os com- 
pared with alternatives, non-iftalians may take their 
choice. 
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SWISS NATIONALISM AND THE FEDERAL CONSTITDTIOJf 
OF 1848 


A GRAPHIC representation of the progress of Swiss national 
consolidation from the last quarter of the eightefenth 
century to the last quarter of the nineteenth, would rather 
resemble a fevep chart. Starting at the somewhat cold- 
blooded level of the old confederation, a 

THE) ULlJ f 

SWISS CON- loosely tied bundle of petty units, by no 
FEDEHATioN meaus equal in status (for there were 
cantons, associates, allies and subject territories), recog- 
nizing no common sovereignty, possessing no common 
executive, and pursuing common aims and interests of 
a most tenuous sort (now that the threat to their inde- 
pendence which had provoked the original league of 
1291 was removed), the Swiss people were soon, likero 
many of their neighbours, to run the gauntlet of French 
revolutionary influence and Napoleonic intrigue. Up shot 
the political temperature as the Swiss, accustom^ for 
centuries to fighting other people’s battles and minding 
their own business, found their country subjected to the 
marches and countermarches not only of French and 
Coalition armies, but also of foreign constitutional ideas. 

The feverish years between 1798 and 1803 produced 
first the directorial republic one and indivisible, then 
nostrum after nostrum until Napoleon Bonaparte ad- 
ministered the cooling draught of a federal form of 


uNiTABY government in the Act of Mediation. The 
PBEssuBE Swiss had been unable to stomach complete 
WITHOUT but they did retain the equalitarian 

principles of the revolution. The cantois 
regained their identity and a portion of their separate 
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sovereignties, but the old variations in status did not re- 
emerge. The pressure of Napoleon forced them to work 
together, but it also caused tliom to resent federalism the 
more strongly because it was imposed on them from out- 
side, and in 1813, when the allies occupied Switzerland, 
many of the cantons leaned in the direction of a restoration 
ofthe old confederation. A compromise, aijproved by tlie 
powers at Vienna (who now gave a perpetual guarantee 
to respect Swiss neutrality), produced the 
Confederate Pact of 1815, comparable in 
some ways to the German Bivndeadkle and 
equally inadequate as a national instrument. The 
separate cantons ro-assorted their complete sovereignty 
(though a fresh subjection of the previous subject teni- 
tories was prevented) and though a diet (in whioli all the 
cantons were equally repj’eaontod and twelve had to agree 
to any measure before it oould bo offeotivo) was retained, 
the central executive of the Act of Mediation was 
abandoned. These Articles of Confederation of the Swiss 
reduced common action once again to a subnormal state 
of lethargy. Tlio cantonal constitutions and cantonal 
government went back into tlio old oligarchic ways, and 
something very similar to the “ confederations ” of the 
old Poland of the days of the liberum veto appeared in the 
shape of separate leagues and counter-leagues of groups 
of cantons, liberal against conservative, Catholic against 
Protestant, and “ concordats ” binding some but not all 
the cantons to a common policy on specific points (such 
as free residence, mixed marriages, a common coinage 
and joint manosuvros). 

Despite a gradual advance of liberal ideas in certain 
of the cantons, the confederate organization (as in Ger- 
many) remained stagnant and inactive in everything but 
maintainmg the status quo, and supxDorting the system of 
Jfettemich (as when the right of asylum in Switzerland 
for political refugees was suspended in 1822). Tire influ- 
mce of the Greek revolt and of the 1830 revolutions in 

N 
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neighbouring states produced, radical constitutional re- 
vision in certain of the cantons. The property quali, 
flcation for voters tended to disanneftr* 

BBFOBMS IN „ , . . , « , , 

SEPARATE freedom of the press, of speech and of trad- 
OAKTONS recognized ; advanced democratic 

devices began to be adopted (as in St. Gall, wliere the 
people could veto any act of the legislature) ; the people 
ratified the new constitutions, some of whioh recognized 
popular sovereignty, and tliere was adequate maehineiy 
for futm-e amendment. Nevertheless the league of seven 
radical cantons of 1832 failed to carry this reforming spirit 
into the national sphere, for it required twelve cantons 
to force any amendment of the pact of 1816, and the 
conservative cantons also formed their confederation. 
Thus things continued as they wore, even without the 
threatened intervention of Prince Metternioh. Certain 
minor causes of friction between the cantons (such as the 
matters of the division of Basel and Schwyz) were 
removed, but for the main part Switzerland remained a 
bickering league of nations in miniatui-e, with no common 
coinage, no common postal system (it cost more to send 
a letter from Geneva to St. Gall than the same letter to 
Constantinople) and no common customs policy (though 
internal tariff barriers had not been revived). 
A Swiss nation-state, with adequate con- 
stitutional means of expressing and exe- 
cuting a common purpose, seemed as remote 
as ever, and the religious troubles of tJie later thirties 
and the early forties, first tlie question of the monasteri^ 
and then the problem of the Jesuits, by driving neir 
wedges between the catholic and the protostant cantons, 
appeared to be postponing it to the Greek Kalends. The 
catholic Sonderhtind of seven cantons resorted to armed 
resistance against the secularizing and unifying tendencies 
at work in Switzerland in 1846, and matters came to a 
head in 1847 when the remaining cantons represented at 
the diet, stung at last to activity by these efforts which 
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seemed likely, if iinohookocl, to dissolve even, the weak 
confederate link, declared the Sonderhund dissolved, 
expelled tlie Jesuits and announced that the pact must 
be reformed. The short civil war of 1847 defeated the 
Sonderhmd and put liberals in power in tlie 
geren cantons, and attempts at intervention ™oNi>Kn- 
on tlie part of the forces of reaction outside ” wak, 
Switzerland (as in the joint note to the 
Swiss diet from Austria, Prussia and .Prance of January 
18, 1848) were out short by troubles much nearer home 
in February and Maroh 1848. The tables were turned 
fften Neuohatol, a member of the Swiss confederation, 
though a domain of the king of Prussia, rebelled against 
Frederick William IV and established a republio. 

Left to their own devices for the first time in over 
half a century, while, on this occasion, all Europe boiled 
around them, the Swiss, with liberals at the head of 
affairs in most of the cantons, remained cool, and without 
further disorder or civil strife, sot about 
turning their league of nations into a ISral 
federal state once more, this time a fodoiul 
state of their own choice, and not one 


'‘fabriqu6 dans lo salon do M'adamo Bonaparte Reform 
was approved as essential by the votes of 16^ of the 
cantons in the diet, with only (i-^ against (the former 
representing a population of two millions and the latter 
300,000), and in the now constitution of September 1848 
Switzerland may be said to have found voluntary ex- 
pression as a nation-state for tlio first time, for though 
the country was still called a oonfocloration and the 
cantons continued to be known as “ sovereign cantons ", 
they very definitely gave up ono.ugli of their separate 
sovereignty when they accepted the new constitution, to 
permit a true federal state to exist, with an effective bi- 
cameral federal legislature having one liouso elected on a 
Mtioiialand popular basis and (within thosomowhat narrow 
iDiits prescribed for it) an efleotive central executive. 



National Constitutions n., 

The traditional brusque independence of mind of the 
Swiss did not prevent them from profiting from con- 
stitutional developments abroad, even though they dia 
not subject foreign examples to the long drawn out and 
exhaustive examination indulged in by the eontemporan 
German national assembly at Frankfort. 
souBCEs OP rj\^Q constitution of the United States of 

INSPIRATION .1,1 

America represented the most obviom 
analogy to the form of goYernment that might suit the 
federated Svdss cantons, Belgium (despite her monarchical 
institutions) provided much insphation in defining and 
protecting the rights of the subject, while Switzerland 
could not and did not remain indifferent to developments 
in France. Sluch of the 1848 constitution was derivative, 
but all was filtered thi'ough channels of Swiss experience 
and Suiss needs, and even the despised Act of Mediation 
(the one previous form of government in Switzerland 
possessing elements of true federal organization, and a 
form under which many people in the cantons of 1848 
had lived and, willingly or not, helped to administer) 
was by no means ignored. The finished article represents 
much careful elaboration of devices which had already 
found cruder expression in other constitutions, Swiss and 
foreign. 

The Swiss constitution of 1848 (as is consequently the 
present day constitution derived from and in many 
places identical with it) is a most ineli- 
oulous document. The definition of the 
powers and the delimitation of the com- 
petences of the central and cantonal governments are 
set down in great detail, and the granting of so many 
express powers (residual powers remained with the 
cantons) to the federal government left little room for 
any doctrine of implied powers. On the other hand, the 
division of power between the different branches of the 
federal government is by no means so precisely drawn as 
in the United States. This may be said to be a reflection 
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of the working of the American constitution over a period 
of sixty years, during which tlio somewhat sketohily 
town sphere of tlio federal governmont had 
h?pn subtly enlarged by implication and ambmoan 
interpretation, to the acoompanimcnb of 
rioient controversies (of which the United States Bank 
itniggle and “ internal improvements ” were recent 
,jj,niples and the states’ rights and nullification move- 
ment still the most crucial) and during which, also, the 
lacrifices of the men of 1787 at the altar of tlie sacred 
principle of the separation of jiowera between executive, 
eoisiatiire and judiciary had been followed by more 
han a httle backsliding on the part of their successors, 
rithout apparent prejudice to life, liberty or the pursuit 
)f happiness. 

Ambiguity concerning the extent to which Switzerland 
jecame, under the constitution of IS'IS, a true federal 
itate, belongs rather to the " padding ” than to the 
isseiitial structure of the document. After the preamble 
las respected the feelings of the parfcioularists in the 
antons by retaining the term confederation ” and 
peaking of them as “ sovereign ” the cantons are care- 
iilly enumerated (as wore the separate states by the 
Imeriean Articles of Confederation), are declared to have 
!1 residual powers (article 3) not expressly granted in the 
onstitutiou either to the federal or to the cantonal 
uthorities, and have their territory, their sovereignty (to 
he degree that the constitution preserved it), their 
jparate constitutions and the liberties and rights of 
bir citizens guaranteed (article 0). Then follow the 
rticles wliich give to the 'federal govern- oy 
lent its teeth, and draw those of the cantons 
antons. All separate alliances between 
b cantons are forbidden (article 7) if of a political 
atiire (for the era of league and counter-league was 
'esh in everybody’s mind) and the federal government 
given drastic powers of intervention in one or more of 
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the cantons in cases of internal disturbance or thieafe 
from outside, at or {'* if the safety of Switzerland is 
endangered ”) without the request of the cantonal 
authorities concerned (article 16). Tliis goes much 
further than article IV, section 4, of the United States 
constitution which restricts federal intervention to cases 
in which either the state legislatiu*e or the state executive 
(when the legislature cannot be convened) shall apply 
for it. In one other direction too, namely the regulation 
of commerce, the federal sphere was made distinctly 
wider than that defined by the United States constitution, 
and it was made possible for the federal legislature to 
deal witli commercial matters in general (certain specific 
subjects alone being excepted) throughout the country, 
and not merely with intercantonal commerce. Thus in 
1849 the postal system was taken over by the federal 
authority, in 1850 the coinage, in 1851 telegraphs, weights 
and measures, and in 1854 roads and canals, though it 
was decided in 1862 to leave raih’oad development to 
private enterprise (a policy reversed fifty years later, at 
great expense to the state). The pill of federalism was 
gilded to a certain extent by provision for the enforce- 
ment by the cantons of much federal legislation (as in 
the case of the weights and measures system) and a great 
deal of lip-service to cantonal rights was paid, but nothing 
could disguise the fact that the Swiss “ confederation ” of 
A sTRONa September 1848 was a strong federal stale, 
FEDERAL glvuig in somo respects wider authority to 
the central government than existed in the 
United States of America. Not only potential but also 
actual powers of interference in the separate cantons 
were greater, and no supreme court was sot up, as in 
America, to check the federal authority from overstepping 
its bounds, 

Tins wide authority was vested in a bicameral federal 
legislatui'e wliicli itself elected the federal executive (and 
eventually the federal judiciary, which was only created 


I 



Swiss Nationalism 


187 


ca.sf 

■ I87i). The legislature was modelled closely upon tlio 
Uiiited States Congress, for tlie ujjper house {Siandea-at 
„ do, mil mt) oonsistecl of two roprosiGnta- 
lives ftom each canton, chosen by the can- IiKOlSLATUltE 
lonal legislatures, and the lower house 
{]^a(imalrat or Conseil national) was elected 
directly by the people, but on the basis of a universal 
manhood sufiErago (the voting ago being fixed at 20), one 
representative being elected for each 20,000 of the popula- 
tion. Ill 1848 the franchise for the American House of 
Eeprescntatives, depending upon the various franchise 
!a«-s of the separate states (in aooordanco with article I, 
section 2 of the constitution), was by no moans uniformly 
based on the principle of universal manhood suffrage 
(even reckoning free white population only), and tlius the 
democratic franchise Avhicli was to come gradually and 
unsystematically into being for tlio House of Repre- 
sentatives, was in oxistonoo from the beginning for the 
Swiss Nationalrat. Hoi,'o (along with France, wJiose 
universal manhood suffrage also dates from 
1848} Switzerland led not only the United jianiiood 
but the world. 


The two Jiousos of 
the Swiss federal legislature v'oro placed on 
an equal footing, neither (contrary to a constitutional 
prsetiee tending elsowhoro to be universal) having any 
priority in dealing with financial measures. They were 
elected at the same time for a jooriod of three years, 
and could not bo dissolved earlier. They iiad to meet at 
least once annually^ at Berne (for Switzerland now once 
more acquired a capital). 

The executive, and tlio relations of legislatiu’O to 
executive, differed very sharply from the American 
system, and indeed, from all others except the French 
of 1793 and 1796 and that of the Helvetic republic of 
1798, in whicli its germ can be discerned. The reformers 
of 1832 had harked back to the directorial model when 
they had proposed a central executive of five for Switzer- 
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land, and the framers of the constitution of 1848 adhered 
to this tradition when they set up an executive council 
{Bundesi'at or Conse.il fMdi'al) of seven 
S Tim elected for three years by the two houses of 
nrnECTORiAL the legislatui’e in joint session, out of all 
enfranchised citizens, but not more than one 
from any single canton. The houses also elected, from 
among the seven, a president and vice-president to hold 
office for one year only, and who could not be immediately 
re-elected. Members of the executive council were not 
permitted to be members of either house, but could appear 
and propose motions (though not vote) in both. All 
decisions of the executive council were to be regarded as 
collective and its powers and duties were most explicitly 
listed in the constitution itself (article 102). 

This federal executive, siuely one of the strangest fish 
ever to come out of the stream of constitutional ideas, 
TEDERAi. differing spectacularly in principle both 
EXECUTIVE from the parliamentary executive of Britain 
COUNCIL completely separated executive of 

the United States (though employing features of both), 
and hatched under the unpropitious stars of the Directories 
of 1795 and 1798, might confidently have been expected 
to have worked as badly and broken down os quickly as 
the method of electing the American President and Vice- 
President devised in 1787, or not to have worked at all. 


E pur se muove ! It actually worked so satisfactorily for 
the needs of the Swiss people, who had no George Wash- 
ington and who wanted no Andrew Jackson, who had 
found Palmerston a useful well-wisher without relishing 
the idea of his counterpart at Berne, who admired Leopold 
I, but considered his functions quite supernumerary, that 
they have retained this colourless, transient, diffused and 
virtually anonymous executive council, with its even more 
transient and only slightly less anonymous presiding 
officer, for close upon a century, almost completely un- 
changed in structure. Quite apart from the extensive 
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rerision of 1874, the Swiss federal constitution lias been 
amended detail by detail in scores of places, but only one 
ver)' minor alteration has been made to article II, section 
2 . The federal executive therein defined is in no sense a 
cabinet, for its members are not selected by the head of 
the government, but are separately elected for a fixed 
period, and they need not necessarily have a common 
policy or belong to the same political party, being more 
in tlie nature of a standing committee of the legislature 
as a wliole, though they are not responsible to tliat body 
or in any way dependent either upon the confidence of a 
majority of that body or upon that of a prime minister, 
Wkn the policy of the executive counoil is reversed by 
legislative action or by popular demand, the council is 
neither desired nor expected bo resign. But its iiresponsi- 
bilifcy and irremovability during its term of ofiicse tends 
to lose significance owing to the modest nature of its 
normal powers. It tends to resemble the executive 
french Directory during the final period I’owEn 
before Brumaire rather than the Committee nEvoLvmo 
ofPublio Safety, and only when temporarily 
accorded plenary powers by tlie legislature in a time of 
international crisis or national emergency (as was done in 
1810 and again in 1014) can it be called a powerful 
eseoutive. Distrustful of central oxecutivo power of any 
sort, and determined that if it must exist it should never 
become dominated by any popular or masterful individual 
or group, the Swiss people in 1848 jjut this executive 
power into revolving commission, where it has continued 
torevolve unobtrusively and, to all appearances efficiently, 
ever since. Happy is the institution as well as the country 
that has no history. 

The organization of the federal legislature as well as 
t at of the federal executive, met with general approval 
onthebasis of their working after 1848. The Swiss people 
panted their federal machinery to act quietly, and both 
tiuses proved to be decorous bodies, accepting their 
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equality of status urbanely. Tlie Council of the States 
though analogous in most ways to the 
American Senate, never acquired the pie- 
HOUSES OF dominating place in the legislature and 

LEGISLATUBB gj, 0 a_(j positioH of authority in the 

government of the country of that body. 

The extent of the powers granted to tlie federal 
authorities, on the other hand, did not long continae 
to give satisfaction, even in the cantons. The 184S 
constitution had after all been a compromise of national 
tendencies with a stubborn and deep-rooted particularism 
and great as the advance was over the disarticulated 
confederation of 1816, the new system was “ a bargam 
between twenty-two sovereign cantons ” still jealous to 
guard every vestige of individual sovereignty that it did 
not seem absolutely essential to give up. Generous io 
the commercial sphere, where material interests every- 
where (as in the United States in 1787) recognized the 
superiority of nation-wide organization and regulatloD, 
tliey were more niggardly in other directions, such m 
legal codification and control over the armed forces', 
FUETHER where local prestige could be maintained 
S’pTderIl '''ithout immediate material discomfort. 
BriiEBB Agitation for further extension of the 

DEMANDED federal sphere therefore soon arose, and by 
the eighteen sixties it had become insistent. The partial 
unification of two neighbouring countries, Germany and 
Italy, and the greater federal consolidation achieved io 
the United States, folloAving defeat of states’ rights and 
nullification in the civil war, acted as additional stimuli 
A general revision of the constitution in a more unitary 
direction was proposed in 1866, bub only two trifling 
amendments (to articles 41 and 48) were carried. Never- 
theless, the tide was flowing. The process of amendment 
was not difficult enough to be a disheartening factor, for 
it only involved securing for any specific proposal or 
group of proposals a simple majority of all voters in a 
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lational poll on the basis of tlie manhood suffrage, with 
lie proviso that a majority should also have been secured 
c this same popular vote in more than half of the separate 
■antoiis. In 1870 and 1871 Germany and Italy coin- 
Jeted tlieir unification ; Fronoh institutions were again 
n the melting-pot ; Britain had “ sliot Niagara ” and 
I'as making a crabwise approach to the perennial Irish 
.roblem; the Hapsburgs were continuing their fitful 
irtation witli constitutionalism ; even Russia was stir- 
ingperceptibiy. 

Ill 1872, tlierefore, came a drastic redrafting of the 
onstitution, which gained the support of the National 
tuncil, but which was rejeoted by a majority of the 
eople and by thirteen of the twenty-two cantons, 
nother compromise was necessary, for the unitary zeal 
f the few had again outrun the oonservatism of the 
lany. In 1873 concessions were made in tlie clauses of. 
10 draft dealing with unification of the law and army 
introl, while the provision for the accordance of a 
gislative initiative to tho people with 
gard to federal measures (the initiative SStotion 
ready existed in certain of the cantons) 
is dropjied altogether. Tliis made it 
issible for the constitution in its revised form to gain 
ceptance by fourteen and a half of tho cantons and a 
bstantial popular majority. 

So many were the detailed oJianges (thougli the 
siitial structure of government of 1848 remained) 
it the new form is known as the constitution of 1874, 
d it has survived as such, without further general 
dsion, to the present day. It differs from the older 
■m of the federation notably in the pro- 
mn for a federal tribunal {Bundesgerichi tiiidonal 
Tribunal JMdral) to sit at Lausanne and ^ 
deal with disputes of all kinds referring to federal 
tters. This filled a gap in the system of 1848, but it 
1 hardly be said to liave created a supreme court in 



192 National Constitutions 

any way analogous to that of the United States. The 
tribunal was made to consist of nineteen membei? 
elected for six years by the two houses of the federal 
legislature sitting together, exactly as when electing fte 
federal executive. In the same way a president and a 
vice-president of the tribunal were to be elected to hold 
office for two years. The tribunal could appeal for guid- 
ance to the Council of the States, or, in special cases, to 
the two houses sitting together. In the last resort, there- 
fore, the interpretation of the law and of the constitution 
was not to rest with this tribunal. It was given, sitting 
with a jury, penal jurisdiction over oases of high treason 
and a few other categories. In 1914 a separate federal 
administrative court was created. 

Swss citizensliip was placed in 1874 upon a broader 
basis. In 1848 a common national and cantonal citizen- 
.sliip had come into existence, but communal citizenship 
remained separate ; now membership of any commune 
was made to carry with it full cantonal and federal rights 
in any part of S^vitzerland — another sign of the crumb- 
ling of the old particularism. In accordance with the 
FOBTHEB trends of the times, elementary education 
uNiTABY was now also placed under the supervision 
TBycBiToiEs federal authority, though the system 

was still to be administered by the cantons, whereas the 
1848 constitution had only recognized higher education 
as a federal sphere. In 1902 a system of subsidization of 
elementary education in the cantons by the federation 
was permitted, and the supervision already aUowe 
became much more effective. The power of the state ii 
the religious sphere, already great as a result of lb 
victory of the secularizing forces in 1 847, was strengthenmi 
and civil marriage now became compulsory. 

The most interesting innovation of 1874 was un 
doubtedly the facultative referendum. Almost alone ii 
the modern world the Swiss had preserved the tradition; 
and practices of direct participation of the people asi 
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ill governitLont, and tlioy were now tlio pioneers in 
tiie adaptation of the maohinory of direct democracy to 
the needs of a population many times larger 
than that of tlie oity states of anoiont Greece paodltativb 
or the forest communities of Uri, Scliwyz 
and Uiiterwalden. Tlie amendment clauses of the oon- 
slitutioii of 1848 had, of course, accorded a limited right 
of popular referendum, tlie so-called “ compulsory 
referendum ” required on proposals for constitutional 
reform put forward by the federal legislature, but this 
had not applied to ordinary laws on which the. people 
is a whole might have been desirous of passing a specific 
opinion, The constitution of 1874 made possible this 
"facultative referendum " (already a popular device in 
Ihfl cantons) by requiring that a referendum should be 
ield with respect to any federal law or decree at the 
•equesfc of at least 80,000 citizens or eight of the cantons, 
[he next stage in direct democracy, tlie legislative 
nitiative (also in existence in certain of the cantons 
)efore 1874) was, as has been indicated, too advanced to 
eeure federal recognition in 1874, but (with more and 
iiore cantons adopting it for local use in the meantime) 

1 eventually secured acooptanco as an amendment to 
he constitution in 1891, though it was 
inilted to proposed amendments to the leoisi-ative 
onstitution and not extended to tlie pro- 
osal of ordinary laws. Any amendment supported by 
0,000 citizens had to be discussed by the federal legis- 
4ure, after which it went to popular referendum acoom- 
anied by the legislature’s recommendation for or against 
. or its counter-proposal. Already in 1874, 60,000 
tizens had been permitted to demand a referendum on 
le advisability of a complete revision of the constitution, 
the initiative for partial revision introduced in 1891 
as a less oumberaomo and more practical device. 

Since 1874 the tendency has been toward still greater 
'ntralization as well as more and more democratization. 
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The constitution still remains clearly federal, and ta 
certain matters (notably the extent of their control om 
the training and maintenance of the army) the cantons 
have withstood all onslaughts upon their rights, whife 
they still, of course, retain residual powers, but on the 
other hand, the federal sphere has notably widened, and 
is already, in most directions, well beyond the advanced 
claims from which it had to recede in 1872 to the more 
modest arrangement of 1874. For instance, in 1874 the 
federal authority was given the right to codify certain 
specific sections of the civil law and to reduce tlie varjin^ 
cantonal laws to uniformity, and following the nation’s 
approval of such consequences of this as the new law of 
bankruptcy (1889), the federal authority was allowed bv 
constitutional amendment to codify the 
LEQAL CODES remauider of the civil law and the crijuinal 
ADOPEED Both branches have now a national 

code, but the criminal code had to wait until 
1938 for acceptance by a majority of people and cantons. 
In the commercial and industrial sphere too, frequent 
amendment has increased the federal competence (as in 
control over forests, water-power, road transport and 
river navigation), as well as in that of social and health 
matters (such as sickness, insurance and notifiable diseases). 

This extensive development of Switzerland’s con- 
sciousness as a nation-state (despite her four official 
languages and mixtui'e of religions) and the consequent 
extension under the constitutions of 1848 and 1874 of 
tile federal sphere of influence, should not be allowed (o 
overshadow the continued healtliy development of her 
LOCAL institutions of ancient origin, 

iKsTiTUTioNa modernized since the end of the eighteenth 
ELouRiS century just as completely as the general 


government. It is upon these primarily. 
that the health of the body politic in a country of such 
geographical, economic, racial, linguistic and religion.' 
heterogeneity in a relatively small area, depends. Th® 
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basie administrative and local self-governing nuit^ the 
political commune, dates in its present form only from 
tiie Helvetic republic of 1708 and is thoi’oforo a gift of 
(he Freucli Revolution to Switzerland. , There ore over 
30(10 of these Gemeinden or MunicipcdiUs, each with its 
ora elected assembly, executive council and president. 
Xest in the scale of local government stands the adminis- 
trative district, a subdivision of the canton. There are 
IS7 of these, eaoh with its prefect, representing the 
cantonal authority, and its elected governing bodies, 
Tk cantons, numbering twenty-two, still 
play an individual part in tlio life and 
jaremment of Switzerland that shows no canton 
signs of complete disaijpearance (though tJio neighbouring 
eiample of Germany should not exclude the remote 
pKiibility of dissolution under some extraordinary and 
Kyetimdiscerned pressure). In eighteen of these cantons 
[or half-cantons) exist legislatures elected on a completely 
denioeratio basis, and almost uniformly tlioy have adopted 
the referendum, the initiative and proportional r^re- 
ientation (as did also the federal legislature in 1919), but 
four (Uri, Unterwaidon, Appouzoll and 
Glaus) have retained the aiioiout Landes- 


jMeinrfes. periodio mootings of all citizens 

for the purpose of direct popular legislation ^ 

and {to a certain extent) administration. 

Ihe mall size of these cantons allow (thougli with increas- 
ing diffioulty owing to increased population) the survival 
of these intereating and almost unique institutions. 

Indeed, interesting and almost unique are terms that 
be applied to the modern Swiss constitutional 
;f“ a whole. The influonoe of Switzerland upon 
jher modern constitutions has been considerable (the 
nii onunions and the German Weimar republic are 
0 point), but this has been less in the sphere of 
pera structure than in the mimUiae of the system, 
me constitutional devices first (or primaiily) developed 
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in Switzerland have found tlieir way around i!io world, 
but many Swiss oonditions remain peculiar to Switzerland, 
allowing a peculiar type of nationalism and a spooial type 
of democracy to flourish tliere, but malting transplaiitatioa 
both difficult and dangerous. 
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german nationalism and tile prankpubt 

CONSTITUTION OP 1840 

Bom in Italy and in Switzerland tlio year of revolutions, 
i348, saw the oreation of constitutions destined to form 
the permanent liases of nation-states which 
liatl not, except momentarily, existed or swmoand 
t^en given efteotive governmental organiza- oemiaky 
tion before. In Italy, whore the aim had 
been narrowed to the consolidation of a geograpliioal 
expression into a unitary state, the way was harder, but 
there was no retrogressive break in the process between 
the publication of the Piedmontese stalulo in 1848 and 
tho Qcoupafcxon of Homo in 1870. In Switzerland a greater 
hotoiogonoity of race, language and tradition, made a 
Kdocfttion tho only practicable solution to the problem 
o building tlio nation-state, and a successful federation 
wag aohievod at one stroke in 1848. In Germany, whore 
hotorogonoity in race and language was less than in 
Switzorlnnd (and indeed not much greater than in Italy 
^ the non-German dominions of tlio Hapsburgs and the 
noiionzollorns be excluded), in tradition it was fax greater, 
and in a much larger country than either Switzerland 
or Italy, It was on the rock of tliis heterogeneity of 
tradition that the effort to create a German nation-state 
fonnclored in 1848-49. The bold stroke whioh sought to 
give to all Gormans a federal form of government to which 
tlio separate states should surrender a largo proportion of 
their sovereignties, proved loss ofiective in the end tlian 
tho modest and localized effort that presented Piedmont- 
sard inia with a unitary constitution wliioh was to prove 
inoxpcotedly elastic. While nothing of the Praiikfui-t 
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constitution of 1849 survived the reaction, the 
managed to live on. Thooretically tlio I^ankfurt eon. 
TAILITBE or stitution was far superior as an instrument 
EBANKFOTiT of govomniGnt to tlio Piedmontese siaiuln 
CONSTITUTION Organization of a 

federal state it liad advantages botli over the American 
constitution of 1787 and the Swiss of 1848 (on both of 
which it had the chance to improve), but in practice it 
proved to lack just that toughness, just that ability to 
survive adverse oiroumstancos that these other instru- 
ments, with all their imperfootioiis, showed themsclveo 
as possessing. It remains the most impressive to political 
scientists, the most disappointing to political idealists 
and the most ludicrous to political opportunists of all 
atill-horn constitutions. Palling to become a form of 
government, it remained a programme, and as such 
exerted its influence upon Gormans for eight and alwlf 
decades. Though it belongs to a tradition later spurned 
in the land of its birth, its impact upon German histciy 
and constitutional developmont is a fact whioJi cannot be 
eradicated. 

Why, possessing so many higli qualities, did the 
Pranlcfurt constitution fail, wliilo tJie Savjss succeeded 
with very similar material ? An analysis of the conditions 
in which it was created and of tho background of those 
conditions, is more fruitful in providing tho answer than 
an analysis of the constitution itself, tliougli botli an 
necessary. 

“ The diet is tlie bod upon wbioh Germany h® 
slumbered for thirty years ”, declared Prince Hohonlohe 
in 1847, a statement more pioturosquo than true. Ifit 
was a sleep it was a troubled one, and in its later stags 
it resolved itself into a nono too poacoablo awakoniug. 
The period between 1816 and 1848 witnessed, it is true, 
no constitutional activity in tlio national splicro, but Id 
most other directions, social, oconomio, literary and 
political, it was a time of great devolojnnent. In the 
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states as separate political ontibioH blioro wafl generally 
an inorease in ooonomio proapenty (at least 
.infil the late thirties, and in some until tlie nKvicr^p. 
famines of the lortios), and tlui period saw okumany, 
the coming of tlio railways and the now 
customs unions, the two laetors which contributed most, 
in the long run, to Gorinany’s indnstriai and coinmoroial 
transformation in the ninotoenth century. Governmental 
paternalism, producing Hociial roforin and experiment, was 
by no means absent, tliongli nob goneral in tiro Gorman 
states. In Prussia in particular it was “ the golden ago 
of efficient bureaucratic rule ’h 
In the less fruitful sphero of national endeavour, tiro 


period divides into throo stops ii|) from Vienna to the 
revolutions of 18'J:8, throo prograssivo stages of more 
hopeful and intelligent unrest and of agitation for the 
lonatitutional reform of Germany as a wlmlo. 

Before 1830 oppo.sition to tlio Hy.stom of Mettornioli 
Hid the treatment of the Gorman problem at Vienna was 
ipasmodio and inolfootivo, while the onioionoy of the 
forces of reaction in roprosHiiig it, drove it from any 
endoncios it might have iiOHsossod toward constructive 
houglitjinto the realms of tlio wildest extravagance and 
'iolenoG, It is a period which is typiiiod by 
he murder of Koteobno by blie stiulout Carl AGITATION 
lend at Mannheim in 1810. The student 
flovemont of the nuraclienMhaJ'leii had its 
hinlcei's, but it is rai/lior as a training ground for liberal 
nd national leaders of la(;er docados that it is important, 
ts early activity in spocoliifying and bonfire lighting only 
avo Mettornioli greater lovorago on tho Gorman rulers 
'ho agreed to tlio Carlsbad doci’ooH. 1.*he twenties saw 


3wer expressions of unrest, not because tho irritation was 
niioved but because tlio I'oproHsion was oiTootivo, and 
lermany was busy building up her tarilT unions (their 
:wting point being tlio J.h’UH.sian tarifi! aot of 1818, and 
leir exiatenoo being made unassailable through the 
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adoption of the " Bernstorff Clause ” of the Vienna final 
act of 1820), presenting her quota of liberators to Greece 
and driving her young writers abroad for inspiration. 

The inspiration came from Paris. The July revolutiai 
of 1830 and the reform of the Gltarte had many reper- 
cussions in Germany. Some German rulm’s thought ft at 
last advisable, after waiting fifteen years, to give to their 
people the minimal constitutions that the BundeaaktehA 
implied they should ; the literature of protest agaiml 
the condition of Germany grew more extensive; the 
liberals in the states lifted up their heads and opened 
their mouths once more, and a short period of violent 
expressions of discontent occurred, which 
is reminiscent of the tlu-ee or four yean 
immediately following Vienna. Some of 
the German states attempted to quell this new discontent 
by means of granting or revising constitutions and foster- 


ing material interests, but the big quarrel of tlie radicals 
was less with their local governments (with whom the? 
squabbled for practice, as it were, and because it was 
easier) than with the system of the Bund that stood in 
the path of a strong and united Germany, like Wolan 
with his spear. Carl Weloker, immediately after the 
news from Paris in 1830, advocated in the Baden second 
chamber the establishment of a German pwliament side 
by side with the diet of the Bund. Young Germany, 
the literary movement which either made its centre in 
Paris, or turned its eyes in that direction for inspiration, 
formed its Gelieimhund and made its onslaught upon the 
Bundestag in prose and verse. The Btmdesakle had 
created a school of poetry dedicated to its deteaction. 

The German liberals, who made up for their lack of 
political experience by their zeal and enthusiasm in 


NEW ACTIVITY ^pposition, now attempted to form them- 
OP GERMAN selves more definitely into an organized 

LIBERALS 1. 1 , '' ° 

body, and the decade of the thirties sat 
the publication of their own particular political bible, the 
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^{Uiolsltxikoiii of Robtock and WololtGr, ■while the yo’unger 
and less cautious radicals, fired by the events of 1830, 
resorted once more to violence such as the Rranltfiirt 
Altentat (an attempt to occupy the Biindespalast) of 


1833 . 

By 1840 nothing tangible had been aohieved by all 
these strivings, but the accession of Frederick William IV 
to the Prussian throne in that year was disappoint. 
regarded as the opening of a new ora in which mbnt in 
this alleged enlightened prince Avoukl atimu- SIluam™ 
late and lead reform in Germany. But in raossiA 
Frederick William IV was not the stuff of which either 
heroes or reformers are made, and tilings wont on as 
before. The disappointment felt when the true character 
of this secular Pie Nono was realized, did much to prepare 
the way for 1848, and liberal speculation and agitation 
was redoubled. It was now that the leaders of the liberal 


oppositions in the various German states began to hold 
the annual joint conventions, and started the correspond- 
ence with leaders of radical thouglit abroad, wliicli led by 
clearly defined stages to the national assembly of 1848. 

Literature beoaino oven more intensely political, and 
the marked nationalism of the political lyrists now added 
its weight in the onslaught against blio Bund to tlie 
cosmopolitan Weltschmerz of Young Germany. “Boutsoh- 
iand ist Hamlet ”, cried Freiligratli, and in the yeara 
immediately preceding 1848, she was. Tlio impress of 
Ifetternioh and tho Bund, effective repression turning to 
less effective repression, tho repercussion of movements 
abroad, and economic and social changes at homo, had 
all conspired to make her turn an intro- 
spective eye upon lior condition. It was ioLmoAt 
a period of deep pondering, of toying with 
many theories, of the assimilation of many 
influences. Its consequences are to be road in the pages 
of the proceedings of the national constituent assembly 
atFranldurtin 1848 and 1840. 
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That something was rotten in the state of Gerraanv 
many years before 1848 was perceived by radicals and 
conservatives alilce. That this something was ft? 
structure of the Bund of 1816 was also realized. Tlip 
only difference lay in the degree to which the Bund was 
thought to be defective. Apart from the few who, Ife 
Prince Metternich, from policy preferred it to remain 
rotten, tliose who perceived its defects wished either (o 
reform it or to replace it, according to whether tliev 
thought that the rottenness reached to the core or not. 

Throughout the forties plans for the reform 
PLAua FOB of the Bund were in the arr and they 
interested peoples and governments alike. 
Individual plans included those of Prince 
Leiningen and his brother-in-law, Albert of Saxe-Coburg- 
Gotha and Consort of Queen Victoria, which they pre- 
sented to Fredericlc William IV and other German rnleis 
in 1847, with the result that Frederick William, once 
again urged to lead the movement for the reform of the 
Bimli was moved at last to entrust his minister Radowitz 
with the task of preparing proposals to lay before the 
Austrian government on behalf of Prussia. Radowilz’ 
famous Denkschrifl was ready on November 20, 1847. Id 
it lie attacks the unreformed Bund with vigour, saying 
“ To the question, ‘ What has the Bund done since the 
Peace (of Vienna) for the progress and prestige of Ger- 
many 1 ’ no answer can be given and advocates increas- 
ing its effectiveness in a number of ways without altering 
its essential character as a league of sovereign states. 
But Iiletternioh was not to be put to the embarrassment 
of dealing with these proposals, for almost immediately 
after Radowitz’ delayed opening of negotiations in Vienna 
at the begmning of March 1848, the floodtide of revolution 
had swept Sletternich aside and was carrying Frederick 
William along on its surface like a cork. 

Wliile conservative reformers and government spokes- 
men contented themselves with preparing patches foi 
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tte threadbare Bnncl, liboral and radical agitation came 
tfl concentrate more and moro upon tho i,ibbiial 
mation of a Goman parliament of repre- 

senWives elected by the people either NATIONAL 
directly or (through tho state assomblios) pakliament 
indirectly. This was no now idea. Goitos had mooted 
it and Stein had favoured it in tho old. old far-off days 
of tiie liberation, and it was the recurrent dream of the 
tiro generations that lived and oursed in tho shadow of 
the Bundmhie,. It was in the annual joint conventions 
of liberals that mot from 1839 onward, that tho idea, by 
constant reiteration, acquired concreteness and famili- 
arity. Both to moderate liberals, to whom merely a more 
effectively federated Germany was the goal, and to the 
eitreme radicals who wanted the overthrow of mon- 
archical institutions and a ropublio one and indivisible, 
the proposed parliament seemed equally attractive as a 
means to achieving their ends. 

Yet the idea had to acquire tliat popularity and 
general acceptance which would render it effective, and 
this could only be achieved by discussion, not merely at 
semi-private meetings of a few individuals, but in the 
state assemblies and in the public press throughout the 
lands of the Bund, Even at tho beginning of 1848 the 
possibility of summoning a German parliament or of a 
general movement in favour of a reform of the Bund was 
so remote to the “ standing committee which had been 
set up as the result of the summoning of a united provincial 
diet in Prussia in 1847, that it voted, on January 28, by 
a majority of 68 against 28, that “ Any attempt aiming 
at the destruction or modification of the Gorman Bund 
shall incur the death penalty 

But a fortnight later, and still a fortnight before the 
fall of Louis Philippe in France, a motion ^ 
was introduced into the Baden second dassermann 
chamber by Bassermann which made the 
idea of a German parliament public property and the 



204 


W, T 


National Constitutions 

topic of the hour. His proposal was siinply that “Thi^ 
ohamher should, in an address to His Royal Higline&s 
the Grand Duke, malte the request tliat support shall 
be given in the most effective manner to the creation of 
definite machinery for achieving the ends of oominon 
legislation and united national activity, by means of 
representation of the German assemblies of estates in 
the Bundestag Its effect was electrical tlirougliout 
Geimany, for herein was felt to be not only a way out of 
the constitutional lockjaw of the rdgime of the Bundestag, 
but a spark which, in an atmosphere aheady tense, might- 
set a world on fire. “ The Bassermann proj>osal for the 
representation of the nation in the Bundestag ”, says an 
article in the Augsburgei' Allgemeine Zeihtng, written five 
days after it v'as moved, “ lias been published tlirougliout 
the lands of Germany, and it is now to be found in tlic 
hands of all those who have any thought or feeling foi 
the situation of our people. What a reception this pro- 
posal will have among our assemblies and govornmonts ! 

. . . ^Tlie idea, indeed, is an old one, but the occasion is 
new.” In the debate on the motion, the radical Heokcr 
cried that it would “ mark an epoch in German history ” 
and a biographer of Bassermann has called it, not with- 
out justice, “truly the starting point of the Gorihan 
movement 

. lengthy speech in which Bassermann amplified 
his motion was printed in full and in extract up and 
down the lands of the Bund,. There was no pos.sibi% 
of compromise between a mere diplomatic oonfedomtion 
of states and a political federal stat^, he said. Tb 
BRITISH AMD must be remodelled into a true federal 

bS™ preferable to one-sided 

CITED unity by means of a general ZoUverein, and 

this was to be achieved by the German 
parliament proposed in the motion. “What would 
■England be without her Parliament ? Witli a Gorman 
parliament no such thing as the Peace of Basel or th 
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Confederation of the Rhine would have been possible.” An 
exampJe for Germany lay ready to hand in the United 
States, He traced the process by wliich the federal con- 
stitution replaced the Articles of Confederation. “ Are 
tliere not many points of comparison with our own 
conditions and needs to he found in the history of that 
country ? There are almost as many states united in 
America as the states of a united Germany would number, 
and the purpose of federation is in both cases identical, 
namely, the upholding of the interests and the dignity of 
a great nation. Germany can remain monarchical as it is, 
and democratization is not necessary, but it is obvious 
that a federation which shall fulfil its destin3'' in the 
midst of great nations armed for war, is in even greater 
need of unity than America.” This was to be the key- 
note speech of the German national revolution of 1848. 

Exactly a fortnight later came the abdication of Louis 
Philippe (not known in Germany until February 28, for 
tills was the last revolution to be conducted 
w'ithoufc benefit of electric telegraph) and 
wdthin a week the revolution was upon 
Germany , though in Bavaria it had broken out earlier on 
a local issue. It was the immediate stimulus of this news 
from ^France, combined with the atmosphere of unrest 
throughout Europe, that brought the German constitu- 
tional problem to a crisis and caused the convening of 
tlie famous Heidelberg assembly of March 6 ; but in 
origin the Heidelberg assembly was native and inde- 
pendent, for it was but the culmination of the series of 
annual joint conventions held since 1839, and it was 
called together at a moment made propitious as much by 
tho effect of the Bassermanii motion upon opinion in 
Germany as by external events. 

The manifesto of the fifty-one members of tlie Heidel- 
berg assembly entrusted to a standing committee of 
seven of its members both the cailiiig together of “ a 
comprehensive assembly of men possessing tlie confidence 
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of all tlie German peoples ” and the preparation of a 
plan of constitutional reform. The immedi. 
ate outcome of the work of this committee 
of seven distinguished liberals was th 
publication of " the programme of the seven ” and tk 
meeting of a preliminary parliament at Frankfurt aa 
Main at tlie end of March. The progtamiBe 
of the seven was given weight by the fee! 
sriTUTioNAL that within a few days of its publication 

TIEFOHM *1 I « 1 1 A 

appeared two other plans for coiistitn- 
tional reform, strikingly similar to it in their recom- 
mendations, the one the result of a mission entrusted to 
Max von Gagern (at Gagern’s own request) by Adolf of 
Nassau, for sounding the governments of Hessen, Baden, 
Bavaria, Wiirttemberg, Saxony and Prussia on tlie sub- 
jects of a German parliament and a federal government, 
and the other the report of the committee set up by the 
new liberal government in Baden to discuss ways and 
means of implementing Bassermann’s motion. Both the 
programme of tlie seven and the Baden report weredraftel 
by Carl Welcker, the leader of the national constltutimial 
school. 

The constitutional movement had therefore, througk 
the coincidence of these three plans, been given a stronj 
positive direction in favour of a federal state, that should 
be monarchical but otherwise follow the organization of 
the United States of America very closely, even before 
the Vorparlament mot on March 31. Tte 
preliminary parliament, consisting of 6H 
delegates, was somewhat arbitrarily chosen 
by the committee of seven from membeisd 
the legislative assemblies or diets of the separate stats, 
and where such assemblies did not exist or (as in PmsM) 
members of the diets were otherwise occupied, fros 
among other “ notables ”, of liberal leanings. Though the 
most representative popular assembly ever to purports 
speak in the name of Germany as a whole up to that 
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date, tlie representation was glaringly uneven. Fully 
tn-o-tliirds of its members hailed from the lands of the 
Rhine valley, while all Austria only sent two. After 
four stormy days of debate, during which the efforts of 
the extreme radicals to have the Vorparlament declare 
itself permanent and proceed to create a German republic 
were defeated by a substantial majority of moderates, 
this preliminary parliament dispersed, having first agreed 
that a regular national assembly, freely elected on a 
basis of universal manhood sufTi'age with one repre- 
sentative for every 50,000 of the population of Germany 
(including Sohleswig-Holstein, all Austria within the^wnd 
and all the territories of Prussia, in or out of the Biml) 
should meet at Pranlrfurt am Main early in May to frame 
a constitution for all Germany, and having resigned its 
mandate into the hands of a committee of fifty, it dis- 
persed. After heated discussion of the programme of 
(he committee of seven and of the other plans for con- 
stitutional reform, the Vorparlament decided not to 
attempt to tie the hands of tho future national constituent 
assembly by any positive recommendations, tliough it 
did entrust the committee of fifty with the task of draw- 
ing up a body of fundamental rights of the German people 
for presentation to its successor. Preparations for elect- 
ing the new parliament were immediately put in baud. 

Meanwhile, tho Btindeaiagy under the pressure of 
events, had not been idle. Caught unawares by the 
force of the revolutionary movement and activities 
the schemes of the constitutional reformers, of tub 
and regarded with contempt on every side, 
it nevertheless made a belated attempt to identify itself 
with the movement for assembling a constituent national 
assembly. As early as February 29 a committee of tho 
Bundestag had been set up amid the excitement created 
by the news from France, to consider measui'cs of reform, 
and a proclamation calling for the support of the German 
people was issued on Maroli 1. On March 3 a decree 
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abolished the censor tliroughout Germany (a rocogiiitioa 
of a fait accompli) and on March 10 (after the Hoidclbcrg 
assembly had set up its committee of seven) camo the 
Bundestag’s greatest effort to centre in itself the move- 
ment for reform, in its summoning of seventeen men who 
would have the confidence of the people in the states 
from which they were sent. They were to represent the 
seventeen states and groups of states having votes iii tlie 
inner curia of the Bund, and were to decide in oonolave 
with regular members of tlie diet upon moasiii’cs of 
constitutional reform. The decree was withcUwvn under 
pressm-e from the governments of Austria and Prussia, 
bub was reissued after the fall of Metternioh, and on 
March 30 these Vertrauensmdnner met the diet, uiged 
upon it the acceptance of the Heidelberg programme (in 
the dra-wing up of which several of them had assisted) and 
persuaded it to issue a momentous decree suinuioiiiQg 
a national parliament of representatives of tlio pcopb 
to deal with Germany’s constitutional problems in co- 
operation with the governments. 

The lead given by Heidelberg was thus followed 
slavishly by the now thoroughly cowed diet, and it lucokl}' 

"dundestao” ho procure the resignations 

SLAVISHLY of those of its mombers to wliom the TV- 
p°S.aS.Jv°^‘ VO‘'>'l<^nient objected, and then to alter it 
elootoral deoree to conform exactly to tin 
decisions of the Vorparlament in this direction. Wlicr 
the committee of fifty had been set up, the diet eon 
tinned to ape its recommendations one by one. Or 
one point only (almost unnoticed at the time hut vci) 
important later) did the Bundestag not fall entirely inf( 
line with its revolutionary rival. It never rooogiiizcd 
the full sovereignty of the people to the extent of con- 
ceding the right of a popularly elected national con- 
stituent assembly to decide for itself whetlior or not 
it sliould worlc in co-operation with the govoriniienb 
of Germany. Consequently, when in 1849 tlie national 
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assembly failed to secure tlie complete support of the 
geverii ments for its di'aft constitution, it was possible 
for people to regard this constitution as inoperative and, 
after other plans had also failed to please, to revert, in 
1S60, to the old inefleotive system of the Bund of 1816, 
Before the constituent national assembly met on May 
18, 1848, the seventeen V ertrauensnidnneA' had added yet 
another important plan of constitutional reforjn to the 
tliiee published at the end of March, and in its general 
lines it followed the other three, but its solution of the 
problem of tJie executive headship of the new German 
federal state %vas that of its rappm'ieur, , 

DaJdmanii, Dahlniann, one of the seven “plan op the 
protesting professors of Gottingen of the ** 

previous decade, was a doctrinaire supporter of con- 
stilational monarchy, and being convinced that there 
was no logical or acceptable place for Austria in a true 
German Bundesstctat^ had set his heart on a solution of 
Geinmny^s problems (as had Leiningen and Prince Albert) 
imdor tile leadership and lieadship of the Prussian oroAvn. 
But Jio had reckoned without tlie strange contents of the 
liead which happened to be wearing tliat orown during 
tlioao crucial years. 

Already before the plan of the seventeon-was published, 
Frodoriok William had sent to Daiilmann (along witli 
Prince Albert's plan) his own weird project 
for ft quasi-revival of the Holy Koman pbbdbiuok; 
Einpiro, in which the imperial orown was 
to icsido permanently with the house of Hapsburg, and 
a now Gorman Bund was to be sot up under wliich he 
would accept for the royal house of Prussia moi'oly the 
office of hereditary commandor-in-ohief. As might have 
hon expected, Prederiok William could not bring himself 
to approve the plan of the seventeen, which ran directly 
counter to suoli ideas. “ You may regard me either as a 
hypooi'ito or as an old idiot, completely off my head, but 
I tell you roundly that I will not accept the supreme 
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crowji if it is offered to me.” TMs was his position in 
May 1848 and from it lie never receded. If Dahltnaiui 
and Ms fellow constitution-makers had talten this refii$al 
more seriously, they might not have wrecked the con- 
stitution, which they took nearly another year to elaborate 
at Franlcfurt, by accepting the principle of Prussian head- 
ship with the exclusion of Austria that Prederiok William 
again spurned in March 1849, with such disastrous coiue- 
quences to the immediate prospects of achieving a 
federated German nation-state. Apart from this fatal 
principle (to which circumstances as well as prejudice 
drove the Franlcfurt assembly after the withdrawal of 


Austrian co-operation at the end of 1848) the plan of 
the seventeen gave guidance of very great value to the 

national constituent assembly. As a model 
OP THE pLiu? it remained the most important (as it vaj 
OP THE lagt and sought to improve upon the 

SEVENTEEN f. ii i ° * r 

others) of all the preliminary constitutional 
plans in existence before the assembly began its wotk. 
It is the judgement of Heinrich von Sybel that “the 
sphere of action assigned to its central federal goTera- 
ment by the constitution of the United States of America, 
that paragon among federal unions, was the ideal which 
the committee of seventeen in April 1848 had set before 
themselves, and which the Pi’ankfru’t committee, the 


constitutional committee of the National Assembly, nov 
again projected for the new imperial government The 
faults and the virtues of the constitution and the plan 
of the seventeen tend to be the same. “ Dahlmaim, b 


the constitutional plan of the seventeen, gave to Ger- 
many’s dreams of the future a palpable and living form, 
an actual reality ”, writes Springer, his biographer. Mncb 
the same has often been said of the Frankfurt constitutios 


of 1849. 


The famous professors’ parliament ” (wJiioh actually 
contained many more lawyers) sat in Franlcfurt for a yea 
almost to a day, and took ten months to produce it: 
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constitution for Germany. The constitutional committee 
and tlie assembly in its constitutional debates were 
maimiiicently thorough and conscientious, but the conse- 
quent delay in coming to a conclusion was fatal. They 
nerer envisaged their work as a race against DiPMouMras 

tiniP The prestige of tlio assembly in Ger- 

time. XI t o 'j PRANKFOBT 

many, high when it first met, was raised nationai. 
even higher when it created a provisional assembly 
central government, but after September 1848, wlien its 
authority was challenged first by Prussia’s seporate con- 
clusion of the armistice of Malmo with Denmark and 
then by popular riots against it in the streets of Fi-ank- 
furt, it no longer possessed the prestige to bring its work 
to a successful conclusion in the teeth of increasing 
opposition from the governments of Germany. Prussia 
had delivered the first blow ; Austria delivered the 
second by her ICromsier constitution and her withdrawal 
from the assembly, which drove it to a Ueindeutsch 
solution i and Prussia delivered the cotip de gt'dce when 
Frederick William IV refused the hereditary crown of 
this lesser Germany when it was offered liim by the 
assembly. Tire other merits or demerits of the constitu- 
tion, whicli had been made to depend upon the acceptance 
of this offer, then became, overnight, irrelevant. 

But because even Bismarck, for all his scorn of the 
speechifying and majorities which were in his opinion “the 
mistake of 1848’’, made unaclmowledged featobes and 
Hie of this constitution when creating 
uermanys nrst effective federal orgamza- oonstitotion 
tion (Kkindeutsch by choice, not of noces- 
sity) ill 1867, becau.se the Weimar republic mode greater 
and more open use of it just seventy years after its 
completion, because even the post-Weimar OleicIischaUung 
of the states with the Reich could, if it would, claim the 
fomtitution of 1849 as its grandparent (on both sides if 
necessary), because of these later manifestations of the 
intrijisie worth of this Frankfurt constitution, its details 
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possess more than the ephemeral significance that vonld 
othenvise be then’s. 

The constitution is divided into seven sections, and 
these are subdivided into articles and paragi-aphs. H 
contains in all 197 paragraphs. Section 
FEDERAL ono (tho State) leaves residual power ei* 
AUTHORITY prcssly with the separate states (§ 5 ). 
Section two (the Federal Authority) gives to the fedenl 
government the important powers of treaty-making, 
diplomatic representation, declaration of war and con- 
clusion of peace and control over the federal army and 
navy, and also declares that it exercises supervision om 
the mercantile marine, coasts, rivers, railways, higliroai', 
posts and coinage ; it can set up a single system of 
customs and trade regulations for Germany, and it hi 
the right to raise taxes, codify law, and, finally, paa 
(lihe the federal authority in the United States) all laws 
necessary for the implementing of the provisions of tke 
constitution. These very extensive powers meant that 
the federal sphere was appreciably wider either than in 
the United States or in the new Swiss federation. 

Section three (the Federal Executive Head) ptovidei 
for an " Emperor of the Germans ” (Kaiser der Deutsdia] 
THE FEDERAL tlirougli respousiblo ministers, sum- 

EXECUTIVE moning and dissolving the legislature, exer- 
cising the prerogative of pardon, as wdl 
as appointing and receiving ambassadom and declaring 
war and concluding peace on behalf of the federation. 
The succession is to he hereditary in the male line, but 
the name of no actual king or dynasty is mentioned in 
the text of the constitution. 

Section four (the Federal Legislature) provides for a 
Staaienhaus to represent the separate German states (b^ 
its members to be chosen by the govern- 
ments and half by the elected assemblies of 
the states) and a Volkshaua to represent tb 
people (du’eotly elected on the basis of univemal manhood 
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from tiio ago of twonty-five). Botli houses must 
illmeBims that aro to booomo law, and a triple 
f® f,„y bill through tlio legislature makes it law 
Sleanexecutiyo veto. Tho upper house has a term 

fiveats (»"« 

IttioveKs) and the popular house a term of three 
Lithe' term of the first popular house to be elected 
Utthe constitution is to bo, by way of exception, four 
vatil The buelget is to ho proposed by the government 
d introduced first into tho popular house. Ministera 
„v attend in either houso and bo members of the 
mplar house, Members receive salaries and travelling 
Lines and aro protootod in tho exercise of their 
parliamentary functions. 

Section five (the Federal Jndioiary) provides a supreme 
OTt very similar to that of tlio United i^i'e^bdekai. 
States, but the sphere of its jurisdiction is 
Bincli more precisely defined. 

Section six (The Fundamental Iliglits of tlio Gorman 
People) was the first to be oomploted and represents m 
niiny ways the most substantial worlc of puyuAMENTAi. 
the assembly, It owes a groat deal to tho 
Belgian constitution but is more compro- people 
tensive, its fourteen articles dealing respec- 
tively with citizenship and emigration, equality 
thelaw and the abolition of titles and privileges of nobility, 
liberty of tho person, freedom of expression, freedom o 
lelief, the liberty of learning, tho right of petition, le 
right of assembly, the right of property, rights m e 
courts of law, local autonomy, tho state oonstitutions, 
the protection of non-German spealdng minorities, an( 
the protection of Gormans resident abroad. 

Section seven (Constitutional Guarantees) prescri es 
the form of oath to be taken by emperor qo^btitu- 


and officials, declares that no state law 

shall be valid if counter to federal law, ^ 

provides for amendment of tho constitution by 
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majorities of both houses, each to be secured on t* 
difierent occasions, with the executive head concurrinj 
or on three different occasions without the eoncimenc 
of the executive, and allows for the suspension ( 
certain of the fundamental rights in times of imtioni 
emergency. 

Separate from the text of the constitution, a specfe 
electoral law was passed by the constituent nation 
SEPABATB assembly on April 12, 1849. It laid doir 

ELECTOHAB tlio detailed procedure for elections to tli 

lower house and provided for the operatic: 
of a second, or if necessary of a third ballot, in order t 
assure an absolute majority of votes for each electo 
member. 

But the refusal of Frederick William IV to pick ; 
crown from the gutter prostrated the constituent assembk 
aird the secession of those members who still, despite U 
refusal, insisted upon an hereditary emperor or notblni 
disrupted it. After that, with the forces of reactioi 
gaining strength again everywhere in the separate states 
the constitution fomid itself deserted by its friends aiic 
surrounded by enemies. The first genuine attempt o 
the German people to give to tliemsolves an eflfectin 
general government and to Germany definite expresaot 
as a nation-state (though on a smaller scale than if tk 
German lands of the Hapsburga could have been compif 
hended) had failed. The Frankfurt constitution of 181{ 
fell between two stools. It was both before and beW 
its time. 
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SUPRANATIONAL CONSTITUTIONS- 
THE SYNTHETIC STATE 



Supranational Constitutions — The Synthetic State 

The almost universal failure of the 1848 Tnovements in Eutg • 
took the initiative in giving constitutional foi'm to the natiw 
state out of the hands of the people, who had held it momnUah 
during the crisis, and delivered it into the hands of rulers aj 
ministers. Unification tended to be imposed from above. Vidor 
Emanuel and Cavour, not Mazzini and Gioberti, Willianl 
and Bismarck, not Oagern and Dahlmann, were the leaders ard 
their methods were very different from those of the libaal 
nationalists. Internal risings to secure reform gave place h 
iniermtional wars. Italy passed through four and Otrmani 
through three such tears during the fifties and sketies in li/ 
process of securing unification, and the constitutional side of 
their emsolidation was pushed from the centre of the stage ha 
subordinate position in the wings. Even the U.S.A. resorldh 
a civil war in the sixties to decide whether the union of mi 
comprised one or a number of nation-states. It was a peritd 
in which nationalism tended to swamp consUtutionalism (ai 
when Bismarck, for reasons of state, defied the Prussian park- 
ment) aiid force to supplant argument (as with QaribaWi 
thousand). Intemaiional diplomacy was used to settle domalk 
issues, and treaties {such as those of Paris, PlombUres, Yilk 
franca, Prague and Frankfurt) overshadowed conslitulmim 
thexr envn ground. 

Despite its success in Switzerland, federalmn went info 
sclxpse between 1849 and 1865. It failed to be adapted in Gw 
« strictly unitary constitution in W; 
Italian federalism was discredited, and even deserted by GioUrli 
after 1849 ; fresh attempts to reform the Bund in a f&hrsl 
direction, sponsored by Prussia, all failed ; federalism appeud 
to have produced a civil war in America. The outcome ofikl 
war helped to revive its prestige, but it had been shaken. Tk 
prospects of parliamentarism and democi-atization also smd 
IMS promm^ during this period of an authoritarian empimi 
Prance Finality’^ in Britain, the abolition of the 
cons i ^^ona experiment, and the Prussian constitutional w- 
fiicl. 1 he state was again being placed before the nation. 
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the crisis op P:i,i).UERALISM AND IL'HE OUTLAWRY 
OF STATE SOVEREIGNTY IN TITI2 UNITED STATES 
OP AMERICA 


The most spectacular aohievornGnt of the malcers of the 
American constitution in 1787 was to demonstrate that 
federalism was a practioable form of govorn- 
mental link for states scattered over a very ahd 


lirge area of territory. The practicability 
of the American federal system was tested 


to the utmost during the first half of the nineteenth cen- 


tui}’, phen, by the successive stages of the Louisiana 
purchase, the Florida purchase, the adjustment of the 
boundary with Canada, the annexation of Texas, the 
conquest of California and New Mexico and the Gadsden 


purchase, the sovereignty of the United States was 
Kfended from the Mississippi to the Pacific and to the 
north and south until they occupied their present conti- 
nental area, and when, following the principles laid down 
in the ordinance of 1787 (which proved to be an active 
partner with the constitution itself in the development of 
the new nation) the number of inomber-sbates was more 
than doubled. No wonder the constitutional reformer 
of Europe during that period studied and sought to 
emulate American federalism whore, as in Germany and 
Siritzeriand, conditions were in any way analogous to 
those in the United States prior to 1787, and that where 
the analogy did not hold good, as m France and Britain, 
radicals sought stimulus from tliat otlier acliieveraeiit, 
the deficiency of wlijch in 1787 TJiomas Jefferson had 
doplored, the development of which in 1828 Andrew 
bekson had symbolized, and the existence of which in 
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1836 Alexis de Tocqueville had demonstrated, namfU 
“ Democracy in America ■ 

But neither the developed federalism nor the deveW 
ing democracy of the United States proved capable d 
transplantation on a universal or even on a large seal? 
Happenings in Latin America did not much distw^ 
Europeans during the first half of the nineteenth centur 
before they had sunlc their capital into that part of th 
world to any great extent, so they were indifferent to tbe 
fate of institutional borrowings from the United Statfi 
there, but in Europe itself the successful adaptation of 
certain features of democracy in America by Belgium and 
of certain features both of American democracy and of 
SLIGHT American federalism by Switzerland, did nos 
pnoGHEss make up for the failure of the Prankfun 

IK EUHOPE constitution, closely following American 

federalism, to find acceptance in Germany, for the 
abandonment by Italy of strivings toward a federal 
solution to her governmental problems after 1848, for 
the refusal of the Hapsburga to consider the possibilitfe 
of federalism for their heterogeneous dominions, and fa 
the set-back to democratic development in France (mfli 
the disajDpearance of the brief second republic), in Britain 
(with the decay of the Chartist movement and the peisLd- 
ence of ‘ ‘ Finality ’ ' ) and elsewhere at the end of the forlk 
Events in the United States themselves fi’om the midli< 
of the centiu’y onward tended to make American federal- 
ism and democracy less attractive to the rest of the worU, 
for the breach between the northern and southern state?, 
ever broadening through the fifties, culminated in the , 
sixties in a civil war in wliich one side repudiated the 
federalism of 1787 and both ignored the democracy cf 
crviL WAR period of the civil war 


the nadir of federalism as a principle both 
within and without the United State. 


Switzerland clung to hers but could not strengthen it, 
and nowhere else was it active. Democracy too wjj 
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under an even darker cloud than in the fifties, for Bis- 
marck had appeared with his LUckeniheorie and his 
prescription of blood and iron for the ills of state, and 
Bismarckian tactics toward the people and their repre- 
sentatives became the fashion. It was not until after 
1865, wiien the federal principle had re-emerged in tlie 
United States in a mangled form more suited to the 
needs of a new ago, and when demooracy liad found a 
martyr and a patron saint in Abraham Lincoln, that the 
ebbing tide began to turn. By 1867 the two principles 
were advancing again, with the aooeptance of the new 
form of federalism (but more logically applied tlian in 
tbe United States) by Canada, with its adaptation to the 
needs of Bismarck’s North German Confederation and 
attempts to apply it to the solution of the perennial 
Hapsbnrg problem in the Ausgleich, and with gestures 
in the direction of democratic government in the shape 
of the second British Reform Act and the initiation of 
tk Empire liUral in France. 

But much had to liappen in the United States, as else- 
where, before this new era of confidence could begin. 
Though amputation was avoided, the gangrene of sectional 
mtagonism took a long time to eradicate, and in the 
dieged interests of the body politic the member states 
rere long kept in a condition of paralysis, to emerge 
«mmnently shrivelled, and (in the view of Southerners) 
epulsively deformed. 

The constitution of the Confederate States of America, 
(hich appeared early in the civil war as the expression 
f the governmental aspirations of the eleven southern 
ates that seceded from the union (even before the 
:t of secession was in some oases proclaimed or Port 
uniter had been bombarded) challenged 
10 federal constitution on its own ground 
id professed to bo an improvement upon JoNpoBBAor, 
This confederate constitution was pub- 
lied on March 11, 1861, and went “permanently” 




into force in the eleven states on February 18, 1862, bjt 
as a possible alternative programme for the future 'eon! 
stitutional development of the United States it suffered 
from certain disabilities. First of all, it never purported 
to be framed with the whole of the United States h 
view ; it was one of the instruments of secession anj 
partition and did not envisage any future extension fc 
the non-slaveholding states, as did the Franltfiirt con- 
stitution of 1848 to Austria, the constitution of the 
North German Confederation of 1867 to southern Ger- 
many and the constitution of Eire of 1937 to the Six 
Counties. Then, also, it tended to reflect past contro- 
versies and to perpetuate certain traditional Southern 
mores rather than to anticipate possible development of 
the situation in the eleven states in new dii-eetions- it 
was very clearly, and far more so than the constitution 
of 1787, the creature of the generation that framed it 
and it breathes their more ephemeral prejudices as well 
as the broader spirit of the South. 

In many respects the Confederate constitution folloirj 
the constitution of 1787 closely. Its stmcture is the 


FOLLOWS 

CONSTITUTION 

OF 1787 

OLOSBLV 


same, and any section or clause of the earlier 
constitution to which no exception is taken 
is incorporated verbatim. Thus it reads 


superficially as a parody of 1787. Yet its 


intention, despite its President, its Senate and its House 


of Representatives, its Supreme Court, the suspensire 
veto of the President, the guaranteed republican form 
of government and the residual power left to the seiwrate 


states, is quite difierent, and it cannot be taken eren 


at its face value, because a Supreme Coiut was new 


organized, and in other directions too it never properly 
came into force ; for it was designed, not for the erac^- 
encies of wartime, but for the South when those wayward 
sisters should have departed in peace. It set up a diffused 
type of government entirely unsuited to the needs of > 
people fighting a war of independence, and during the war 
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it was ignored or su 2 Jplemeiited by such informal arrange- 
ments as tlie military and civil situation of tlie South 
seemed to demand, llie outcome of the war meant that 
it never was to have a chance of normal existence. 

was only to be eximoted, states' rights were insisted 
upon. “ We the people of the Confederate States, each 
state acting in its sovereign and independent 
character” begins the jareamblo, and in the 
body of the constitution state legislatures 
were allowed to impeaoli confederate officials operating 
in their territory, while state officials were not bound by 
any oath to the Confederate constitution. In the sphere 
of the Confederate government, thougli the main features 
of the executive, legislature and judiciary of 1787 were 
hjrrowed, tlie oareful attempt to aoliiove a balance of 
these powers was not emulated. Leaving out of account 
the Supreme Court, which existed only on paper after 
the attempt to organize one in 18G3 on the model of the 
Union Supreme Court Iiad been defeated by tlie fear of 
the states that it would be used as a lever for centraliza- 
tion, the balance between President and Congi-ess was 
:onsiderabIy upset in favour of the former by giving him 
ilonpr term of office (six years), thougii rendering him 
neligible for re-election, by allowing iiim to veto particular 
ippropriationa in a money bill wliile approving others 
n the same bill, by requiring a two-tiiirds majority for 
ny congressional aiopropriation of money not first'^pro- 
^d bj' the executive, and by allowing members of the 
feideiit s cabinet to sit in either house of the legislature, 
he President’s hand was also strongtliened against the 
psiature by the fact that no one bill could 
fer to more than one subiect and thnw 
Qwbiis and tacking legislation was not -against 
L ord Acton characterized these 
snges in the position of the President as “improve- 
■D s alone worth a revolution ", but in effect they made 
resident only tlie strongest arm of a government 
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inherently weak. He could be more active in a mote 
limited sphere of action than the President of the United 
States, but there is not much consolation in being made 
manager of a business without customers, and prevented 
from securing any. 

The enumerated powers of Congress are, in the main, 
those of the Congress of tlie United States, but certain 
significant amendments reflect the constitutional Listen 
of the Union between 1787 and 1861 and the ideological 
struggle of the South with the Nortli. A Confederate 
protective tariff is expressly forbidden by the provision 
that “ no bounties shall be granted from the Treasnrv 
nor sliall any duties or taxes on importations from forei^ 
nations be laid to promote or foster any branch of 
EITOMBIIATED Industry " (article I, section 8, paragraph 
P 0 WEB 8 or 1 ). Confederate appropriations for “m 

CONQBESS . . 1 . 7 . . , , ^ 

internal improvements intended to facitate 
cdmmerce ” are likewise prohibited (article I, section 8, 
paragraph 3). Although “The importation of negroes of 
the African race from any foreign country other than the 
Slave-holding states or territories of the United States of 
America “ was forbidden, it was also declared that no 
law “ denying or impairing the right of property in negro 
slaves shall be passed” (article I, section 9, paragraphs). 

Thus the “ peculiar institution ” and the particular 
taboos of the South were enshrined in its separate 
constitution, and the defeat of the Southern cause 
meant that the constitution of the Confederate States 
of America was to become fossilized almost before it 
FOS 3 IL OF begun to exist. It is os a fossil of the 

political attitude of the South, as it had 
aeveloped during three-quarters of a centuiy 
of chafing against implications that had been discovered 
in the federal constitution of 1787, that it has its chief 
interest. Intrinsically its worth is not great. It was loo 
hastily drawn up, too much a product of the passuig 
moment, probably to have satisfied even a viotorioiu I 
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Soutli for loHg. I'd!’ a defeated. South it was an impedi- 
ment concerning the abandonment of whicli there was no 
choice, but if there liad been, it is pretty certain that 
I;ee’s men would have preferred to Iceep their Imrses. It 
did not need reconstructing out of exiatenoo, it simply 
faded away, and even the deep Soutli has spared it no 
nostalgic thoughts. 

Of more far-reaching aignificanco are tlie mutations 
forced upon the federal constitution itself, in the NortJi 
daring the war and tlirougliout the whole 
country during the reconstruction period, Snsmt^on 
for it emerged from this war and post-war m 

, , , ® . 1 ... , . . ESfPnASIS 

period altered in empliaaia if not in form, 
and became in consequence an instrument far removed 
from what the convention of 1787 had intended or the 
Federalist had expounded, ilt was redefined and over- 
hauled. Its body was virtually the same, but tlie power 
that motivated it was difEeront. With the disappearance 
af state sovereignty a score or more of lessor impulses were 
jonsolidated into one, and despite the cracks that the civil 
rar left for time to fill, the American nation-state now 


ipoke with more authority than the American nation of 
tatea of pre-war days ooiilcl ever have done. It remained 
0 be seen what use would bo made of this new imperative. 

In the sphere of the Union government of the North 
lie constitutional history of the war resolved itself into 
struggle between the executive and the ainuoaLE 
igislature. Armed with the wide authority between 
iat the constitution, gave him as com- and 
lander-iu-chief in time of war, President ^'Eowlaiorb 
incoln attemiited actually to control operations, but 
Mgress, jealous of this authority and the use made of it, 
tempted tlirough its committee “ on tlie conduct of tlie 
ar ’ to do the same. Tho none too brilliant succession 
commanders of the Northern forces were thus bom- 
'ried with orders and advice from two directions, and 
ey were at times more embarrassed by this attention 
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from behind their own lines than by the guns and raidj 
of the Confederates. No previous war of the United 
States had been fought, as it were, with Washington a 
a grand-stand, and during its course the constitution of 
1787 was revealed as an instrument that left an un. 
comfortable no man’s land between President and Con. 
gress, just as the sectional differences from whicli the war 
had sprung had revealed one between the states and the 
federal government. President and Congress were com- 
petitors for the filling of both vacancies ; each sought to 
take the initiative in coercing the seceded states ; each 
sought to assume the whole of the additional federal 
authority for which the defeat of states’ rights left 
room. 

Diuing the war the executive tended to predominafe 
and in the post-war or reconstruction period the legis- 
lature held the whip hand, while the Supreme Court 
fallen from its high estate of the days of Taney (and even 
further from the days of Marshall) fell into a position of 
insignificance from which it took long to recover. The 
balance of power between the three arms of the federal 
government was shattered, and when the time came to 
attempt to put it together again, not all of the pieces 
were to be found. 

The restraints imposed upon civil liberty during the 
war were usually executive acts (though in some case*, 
os with the suspension of Iidbeas corpus in military areas 
in 1862, these acts wore subsequently approved by 
FEDERAL Congross) and one of the constitutional 

POWERS consequences of the war was a very laro 

EELARQED . . , , JO 

increase in the power of the federal 

executive, which Congress immediately and tlie Supreme ' 
Court somewhat later attempted to reduce. But though 
the different organs of the federal government might 
dispute about the right to exercise these powers, they 
were not inclined to let them lapse or to revert to the 
separate states. Indeed nearly aU the new powers, except 
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those of arbitrary arrest and the use of arbitrary tribunals, 
became permanent or else provided precedents for future 
advances of the federal power. War finance and the war 
levies of men for tire forces, gave to the federal government 
prestige in the financial sphere and control over the 
militia that did not disappear witli tlie coming of peace, 
ivhile the precedent for a federal income tax (which did 
lot achieve tlie unassailable position of sanction by 
institutional amendment until 1913) was set. The 
enlargement of existing powers (as in intestate commerce 
regulation) was not followed by a corresponding oon- 
traetion, and tlie federal government was able to dig 
itself into the supervision of the now field of raihoad 
(partioulai’ly transcontinental railroad) development. The 
function of protecting the four million enfranchised 
negroes given to the federal autliority by the thirteenth, 
fourteenth and fifteentli amondmouts to the oonstitution, 
ffhen added to these other less forma! extensions of its 
power, meant that at the end of the eighteen sixties the 
United States of America meant somotliing rather different 
' « a governmental oonoopt than at tlie beginning. The 
old doctrine of divided sovereignty to which 
soniany American statesmen liad subscribed, sovbrbiontv 
and to which probably a majority of the 
tonvention of 1787 would Iiavo adhered had the issue 
emerged clearly to them, was nov' dead. The right to 
secede and the right to nullify Iiad been defeated in the 
field, and tlie defeat was registered in the courts and in 
the coimcil oharabors of tho country. For the first time 
a truly national regime could bo said to exist. An 
American nation-stato had oomo into existence, to wliioh 
the separate states were ultimately subordinate, though 
in normal times they still wielded considerable authority, 
while the residual power (unlike that in the new Canadian 
federation) remained witli them. The scales, after 
balancing uneasily for three-quarters of a centm-y, had 
come down on the side of the nation as a single entity. 
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The "Umoii was a drag-net, and once a state was in it 
there was now, it was finally demonstrated, to be no 
escape. The holes to which Calhoun had pointed now 
no longer existed, even in theory. The mesh was made 
far closer after the recapture of the eleven states of 
the Confederacy. “One good thing — among other 
inestimable blessings — which the suppression of the 
rebellion secured for us ”, wrote J. L. Motley in 1866, 
“ is that the words confederacy and confederate have 
become odious in the American lexicon, as they ought 
always to have been.” The word federation did not 
become odious too, bub it did acquire with this new 
synthesis, a new meaning alien to the pages of the FederdUl 
and Tooqueville, alien to the ideas of Jefferson and Jack- 
son, if not of Alexander Hamilton, and it was in this 
new meaning that it re-acquired popularity among the 
states of the world. 

If the period of the war itself may be regarded as the 
innings of the President, the reconstruction period was 
that of Congress. For the first time, a second section 
was added to a constitutional amendment when the 
thirteenth amendment was drafted and adopted in 1865, 
and this new section read “ Congress shall have power to 
enforce this article by appropriate legislation ”, Such a 
DippEBENOEs viitually identical wording was 

coNCBRNiNo also appended to the fourteenth and fifteenth 
LEomSoN” amendments. Congress had wide ideas con- 
cerning what was appropriate, and if the 
President or the courts had different ideas, who was to 
judge between the three authorities ? Not for twenty 
years, during which Congress had attempted to impeach 
a President and to muzzle the Supreme Court as “an 
institution which defies the people’s will ” did these 
efforts to establish a sort of legislative sovereignty cease. 
Through the Reconstruction acts, the Enforcement act?, 
tlie IClu KIux Klan act, the Tenure of Office act and 
other measui’es, Congress wielded for a time enoruiou: 
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and virtually unbridled power. TIio President might 
veto legislation, but if it wore tlion passed over his veto 
k was required to enforce it, and it could come under 
She review of the Supremo Court only in the piecemeal 
way of appeals in specific oases. Congress, in the name 
of the majority of the people of the United States of 
which it could claim its decisions to bo the instruments 
was able to attack the Kule of Law wliich the constitution 
ofl787 had sought to establish and safeguard. 

Only with difficulty, and only after the end of the two 
terms of offioe of President Grant (whose views on recon- 
struction and on the enforcement of tlio now amendments 
in (he South made Jiim more complaeent about the policy 
of Congress than Johnson had found it 
p)ssible to be) was Congress forced to 
recede somewhat from its aggressive attitude 
toward the balance of tlie constitution. After the elections 
of 1876 Congress began to aoquiesoo somewhat in the un- 
doiogof the more extreme measures of the reconstruction 
era, and in a watering down of the ofi’eot of the three new 
smendments.^ But the instrumont of the reaction was 
not the President ; it was the eourts. Uooisions of the 
Supreme Coiu’t (whoso sting Congress had not been able 
adraw) began to whittle down the ofloot of Congressional 
Nnstruotion just as, earlier (as in e(v parte Milligan in 
im) they had succeeded in denying the validity of 
omeofthe President’s more arbitrary wartime powers. 

Jb cases of ne United States v. lieese and The United 
htev. Cruihshanh, both decided in 1870, wore followed 
y no new enforcement or civil riglits acts, and the 
nti, fourteenth and fifteenth amendments re- 
amed shrunken to an extent that permitted continued 
Mimiiation against, and disfranohisomont of the 
'onred population to bo practised, as the “Carpet 
g era came to an end in the Soutli. The negro 
ea n been freed and their theoretical right to vote 
established, but any form of disorimination other 
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The Union was a drag-net, and once a state was in it 
there was now, it was finally demonstrated, to be no 
escape. The holes to which Calhoun had pointed now 
no longer existed, even in theory. The mesh was made 
far closer after the recapture of the eleven states of 
the Confederacy. ” One good thing — among other 
inestimable blessings — which the suppression of tlie 
rebellion secured for us”, wrote J. L. Motley in ISCfl, 
“ is that the words confederacy and confederate liavo 
become odious in the American lexicon, as they ought 
always to have been.” The word fedei’ation did not 
become odious too, but it did acquire with this now 
synthesis, a new meaning alien to the pages of the Fedevcdisl 
and Tocqueville, alien to the ideas of Jefferson and Jack- 
son, if not of Alexander Hamilton, and it was in this 
new meaning that it re-acquired popularity among tlio 
states of the world. 

If the period of the war itself may be regarded oa tlitf 
innings of the President, the reconstruction period wns 
that of Congress. Por the first time, a second sootion 
was added to a constitutional amendment when tbo 
thirteenth amendment was drafted and adopted in 1806, 
and this new section read “ Congress shall have power to 
enforce tliis article by appropriate legislation Such a 
section in virtually identical wording wm 
OONO i:itNINQ also appended to the fourteenth and fiftoontli 
amendments. Congress had wide ideas con- 

LSQiSLATION ^ ^ 1 • t-itu 

cerning what was appropriate, ana ii 
President or the courts had different ideas, who was to 
judge between the three authorities ? Not for twentj 
years, during which Congress had attempted to impoad 
a President and to muzzle the Supreme Court as ** w 
institution which defies the people’s will ” did tin® 
efforts to establish a sort of legislative sovereignty coosc 
Through the Reconstruction acts, the Enforcement act 
the IClu Klux Klan act, the Tenure of Oflico act aii' 
other measures. Congress wielded for a time euormou 
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anti virtually unbridled power. The President might 
veto legislation, but if it were then passed over his veto 
ie was required to enforce it, and it could come under 
the review of tJie Supreme Court only in the piecemeal 
way of appeals in specific cases. Congress, in the name 
of til© majority of the people of the United States of 
wliidi it could claim its decisions to be the instruments, 
was able to attack the Rule of Law whioli the constitution 
of 1787 had sought to establish and safeguard. 

Only with difficulty, and only after the end of the two 
terms of office of President Grant (whose views on reoon- 
straetion and on the enforcement of the new ameudmonts 
in the South made him more complacent about the policy 
of Congress than Johnson had found it 

„ ooNanias- 

possible to be) was Congress forced to sionai. »b- 
leeedo somewliat from its aggressive attitude °®n3tkuomon 
toward the balance of the constitution. After the elections 
of 1876 Congress began to acquiesce somewhat in the un- 
doing of the mote extreme measures of the reoonstniotion 
era, and in a watering down of tire efioot of the tlireo now 
auiondments. But tlio instrument of tlie roaotion was 
not the President; it was the courts. Decisions of the 
Supiome Court (whose sting Congress had not been able 
to draw) began to whittle down the effect of Congressional 
Hfconstniotioii just as, earlier (as in ox parte Milligan in 
18C6) they had succeeded in denying the validity of 
some of the President’s more arbitrary wartime powers. 
Tlie cases of The United States v. Jieese and The United 
Sla(M V. Gruihshanh, both decided in 1870, wore followed 
by no new onforoeraent or civil rights acts, and the 
tliii'teenth, fourteenth and fifteenth amendments re- 
mained shrunlcen to an extent that permitted continued 
iliiEriminatioii against, and disfranchisoraont of the 
wloiircd population to be practised, as tlio “ Carpet 
Big" era came to an end in the South, The negro 
dwea had been freed and their theoretical right to vote 
Tis establislied, but any form of discrimination other 
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than “ on account of race, color or previous condition 
of servitude ” was now permissible, and many were the 
ingenious forms elaborated. 

Yet this reconstruction era, like the war, left itg 
indelible mark on the constitution, and in many other ' 
places than in the three amendments. The 
TioNAi, CON. tendency toward iindivided and more pur* 
poseful national sovereignty, wielded by 
sTRuoTioN the people's chosen I'epresentatives, acquired 
great momentum, and despite the many 
high-handed and low-principled actions of the recon- 
struction governments, despite the denial of elementary 
democratic rights in the heat of reconstruction, the 
federal idea survived all these vicissitudes to acquire 
new prestige with the enfranchisement of the coloured 
population and the growing influence in national affam 
of the radical communities of the now "West. The 
sectional struggle of North and South had ceased to be 
a central issue in American affairs almost before the 
conclusion of the war. Already the original thirteen 
states were in a very definite minority, and the formatire 
developments of the nation were taking place more and ■ 
more, not only beyond tlie Appalachians, but beyond the | 
Mississippi and even beyond the Rookies. The recon- • 
struotion of tlie South mattered a groat deal both abore 
and below the Mason and Dixon lino, but ia the mining 
camps and the wheatfiolds and on the ranges, in Colorado 
and California, in Montana and the Dalcotas, there were 
other things to think about. Dor the nation as a whole 
it was the by-products of the reconstruction era that 
mattered more than all the things that Congress had 
directly tried to do, the President to check or tlie courts 
to neutralize. The wide interpretation of the “ equal 
protection of the laws ” of amendment 14 came quite to 
obscure its original intention of protecting the negroes 
of the South, and the deprivation of rights clause come 
to be invoked in every kind and sort of oiroumstance in 
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ereiy part Union. Tlio incuraion of the federal 
aoremment into the business of protecting the con- 
!titutional rigfits of the citizen has perhaps proved to 
be the major permanent constitutional effect of the 
whole Civil War and Reconstruction era. The whole 
altitude toward personal riglits lias been altei*ed in the 
Vnited States since Lincoln’s Emancipation Proclama- 
tion of January 1, 1863. Before that time the question 
of civil rights had been in the hands of the states ; since 
then the federal authority has tended to settle tlie matter 
whenever difficulties have arisen. “ Tliat government of 
the people, for the people, by the people shall nob perish 
from tliis earth ” was to become a national concern, and 
its watchdog the federal government. Federalism and 
democracy had reached a new apotheosis. 



OHAPTER XVIII 


PRUSSIA AS THE NUCLEUS OP A FEDERATED 
GERMAN EMPIRE 

Jena and Auerstadt had discredited the state of FrederieV 
the Great, and the reforms of the liberation period had 
resulted in a bureaucratic absolutism replacing pure 
monarchical absolutism. This “ golden age of efficient 
bureaucratic rule ” in Prussia between 1816 and 1841 
gave a government that was effioient without being 
either free or representative, and the agitation for a 
written constitution and some form of national repre- 
sentation. was persistent. The behest of article thirtcei 
of the Bundesakte went unheeded in Prussia, and thougl 
in 1823 provincial assemblies of estates were set cp, 
there was still no national assembly or oven any provisioi 
^<>i' thes6 to oonsult together until 1847, whei 
PRUSSIAN the economic need for a national loan to 
DIET, 1847 building of the Prussian Eastern Bailwai 

persuaded the government to summon a United Provincial 
Diet. But the Diet demanded a written constitution an! 
refused the Oathahn loan until its demand was met, uitl 
the result that Frederick William IV dissolved it ratio 
than see a “ blotted parchment ” come between him and 
the people he believed himself divinely appointed to rule. 
Prussia’s first United Diet was nevertheless a landmatl 
in her constitutional development, and provided a pre- 
cedent for the second Diet which met in April 1848 i: 
the shadow of the “March Days”. This, in its tuni: 
gave way to the popularly elected Prussian nation^ 
assembly which, paralleling the Franlcfurt Assembly: 
met in Berlin in May 1848. 

Frederick William, who, whatever his mental reserve 
230 
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' " 'l,«rl sought to identify himaolf in the eyes of hia 
‘‘“^1 ^'fh the constitutional refonn movement m 
"'1. ],i« famous proclamation and by the appoint- 
Camph^usen-Hansemann liberal ministry in 
1 Timv to agree to accept a constitutional regime 
Zra fut he was not so powerless tlrat he 
1 forced I aocept any constitution presented to him 

V,. tiie national assembly j and in attomp - PRUSSIAN 

•' a form of government to which natiohai 

lug to devise a loi 111 e i. j assembly, 

would agree, the assembly alienated its 

fflore radical element and drove the king 

(not unwillingly) into the arms of the Conservative 

!'Camarilla‘’ of the Gerlaoh brothers. While Menck 

ft'dliam had been inclined to accept Camphausens com- 
promise constitution, he could not stomach ^ 
[m Waldeok draft (which omitted von Gottes 
Gaaden" from tho royal title) of October 1848, and m 
Xovember (imitating the removal of tho Austrian assembly 
from Vienna to ICremaior in Moravia) the new i^eactionaiy 
government directed the Prussian assembly to meet alter 
an enforced adjournment, at Brandenburg on the Havel, 
and when it did not do so, dissolved it on December 6, 
iMuing on the same day a constitution of its 
This legitimist constitution, which Frederick Wilhai 
considered it good tactics to grant as a counterblast to 
the activities of tli© Frankfiu’t Parliament, ^ j^eoitimist 
did not differ greatly from the draft pre- 
f^ied by the Prussian national assembly, 
and closely followed tho Belgian constitution o 
many respects, but it was declared subject to 
directly a legislature had been elected accorc mg ° 
provisions (which included a popularly eleote o 
; house), and following the attempt of the new egis a 
I to recognize the validity of the Frankfurt cons i u i . 
it in its turn was dissolved on April 27, 184 , an 
opportunity provided by the growing succms o 
reaction in Prussia and Germany was seized upon 
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abolish the short-lived universal manhood suffrage and 
to set up a system of indirect election, one of the detaib 
of which was the notorious three-class franchise that\v« 
to persist in Prussia for seventy years. Qualiacation was 
on the basis of property ownership, tax payment and 
official or professional position, and in each electoral area 
three groups representing equal amounts of aggregate taj 
payment each selected an equal nurnhw aS 

THE PRUSSIAN i ^ iiuuiuer (A 

electors, who, in their turn, sitting as one 
body, elected representatives to the lover 
house of the national legislature. By this arrangement 
one of the three classes was practically confined to a fea 
rich voters in each area, who thus had as much weight b 
electing national representatives as did Uie larger number 
of voters in the second class or the still larger numb» 
(usually a majority of all voters in the area) in the third 
class. This ingenious dilution of the representatire 
principle was to be the Prussian monarchy’s chief con- 
tribution to the science and practice of constitutional 
government. Por the rest, the Prussian constitutiwi 
hammered out between 1848 and ISfiO was a conjugation 
of the constitutional ideas already given expression b 
Europe by the generations of 1816 and 1830. Noth- 
appropriately did a pamphlet published in Prussia b 
1848 beai’ the title : “ The constitutions of the United 
States of North America, the >Stato of New York, the 
ICingdom of Norway and the Kingdom of Belgium, 
with the draft of the new Prussian constitution w 
Appendix ”, 

The first legislature elected under the .restricted 
franchise (in August 1849) again revised the constitution 
in a reactionary direction, chopping among other thingi 
the Belgian guarantees for the freedom of the press, and 
BEvisBD before he could bo persuaded to take tbe 
CONSTITUTION oath to the constitution, in 1860, Frederick 
William insisted on further revision, b- 
creasing the number of royal nominees in the upper 
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house and restricting the budget rights of the lower. 
Only then did he give his official adhesion, on February 4, 
iSoO to the oonstitutioii that Imd been published on 
January 31- It fell far short of the ideals of 1848. The 
three-class iudireob elootoral law had replaced direct 
flection and the universal franohiae ; the upper house 
retained few representative features, and in 1864 all 
remaining elective elements in it were eliminated ; the 
budget law was left vague in article 09, and tlie army 
yas not placed, as in Belgium, under the control of the 
legislature, two features that wore to constitute elements 
of the constitutional crisis of tlio sixties in Prussia; but 
the adhesion, on the other hand, to the Belgian model in 
religious matters, although the religious situation was by 
no means analogous (espooially in viow of the recent 
Cologne churoli crisis), loft the way open for futm-e diffi- 
culties in that sphere, and contributed not a little to the 
Murkmpf of the seventies. 

The Prussian constitution of 1860 was, indeed, a half- 
hearted dooument, and it was interpreted in the most 
illiberal way possible during tlio remainder ^ 
of the personal rule of Frederick William IV heabted 
[ until his incapacity caused the sotting up 
o( a regency in 1868), but nevertheless it has great 
ggnificance, not only booauso under it Prussia for the 
y time hecame a Verfassungsslaat, but because it lasted 
until 1918, and thus remained her form of government 
through the period during which Prussia was the leading 
and dominating state in a uniflod Gorman Empire. With 
all its limitations it meant that ijarliamontary govern* 
fflentof a sort was set up, with ministers possessing some 
degree of responsibility and a king who had sworn to 
observe and maintain a written fundamental law. Had 
1 the unlimited absolutism of the eighteenth century or 
the unfettered bureaucratic rdgime of the first half of the 
nineteenth century remained in existence in 1871, it would 
have been much harder for Prussia to assume the leader- 
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sliip of tlienew German Empire, or indeed for that Empireto 
have been created at all. The constitutional state of 1836 
with all its shortcomings, was a direct consequence of the 
strength of the movement of 1848, and was a foreriinuer 
of the movement of 1867 to 1871. By contrast, Austria 
still remained forty years behind Prussia in governments 
organization after 1860. The 1848 movements gave to 
her the permanent abolition of serfdom and feudal 
privilege (which Prussia liad eliminated in the period 
the Stein-Hardenberg reforms) » but thnr 

A PERMAHENT ’ 

ooNSTiTu. did not produce a permanent constitutional 

SSi rdgime, for the constitution granted by 

Erancis Joseph in 1849 was abolished in 
1861. As a Verfassungsstaat, in accordance with the 
prevailing ideology of the middle nineteenth century world 
and of mid-nineteenth century Germany, Prussia had a 
very considerable advantage over her rival, where ab- 
solutism still reigned, in the final stages of the dualistit 
struggle. A state that could not set her own house in 
order was hardly as ripe for the leadership of a united 
Germany as one whose house erred only in the dhectiM 
of being rather too orderly. 

Prussia’s advantage was, nevertheless, by no means 
immediately apparent, and the attitude of her king forced 
her to continue to play second fiddle in Germany for 
a while. Her attempts in 1849 and 1860 to sponsors 
German constitutional scheme more effective tlian that of 
the old Build but less radical than that of the Prankfurt 
Parliament, were received coldly by the lesser states and 
with open hostility by Austria, who had as little desire 
to see the lung of Prussia as Radowitz’ president of a col- 
lege of German princes as she had to see him Gagem’s 
“Emperor of the Germans”. A minority of one in 
REVIVAL OP Germany and badly outmanceuvred in the 
18 B 0 crisis, Prussia found herself 

consenting at Olmiitz in 1860 to the revival 
of the old German Bund, and was unable at the Dresden 
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ttference of the following winter to secure its reform 
■ any effective way. The restored Btmdestag com- 
Icently allowed the infant Gorman navy, the freedom 
of the press and “ The Fundamental Rights of the German 
p le»' all achievements of the 1848 movement, to go 
ontothesorap-heap.but though an ora of reaotion followed 
in nearly all the states of the Bund, it was not quite the 

of Prince Metternioh all over again. Austria was 
never able to press Iromo her advantageous position at 
Olmiitz, and from 1861 (when hor own short-lived con- 
ilitutioJi was abolished) onward she was 
to encounter the persistent and sucoossful qerman 
opposition of Prussia (now represented by 
the young Count Bismarck) to all her schemes for domin- 
iting the Bund. For fifteen years Austria and Prussia 
sat glaring at each other across the table of the Bundea- 
^asl, the ohequer-board of a chronically disunited 
Germany between them registering an unbroken stale- 
mate, The Nationalverein of 1869 failed to put through 
its scheme for an effective central government for Ger- 
many, then Prussia’s attempt at the creation of a true 
federation was blocked by Austria in 1861, and Austria’s 
reform policy at the Frankfurt FUrstentag of 1863 
fas foiled by Prussia. The vicious circle was only 
Snaliy broken by the Austro-Prussian war of 1866, 
after having been bent to breaking-point in the Danish 
far of 1864. 

This final crisis of Gorman dualism followed a pattern 
oddly inverted in form as contrasted with the contem- 
poraiy crisis of dualism in the United States of America. 
The parallelism between the problem of North and South 
in the United States of America and of Prussia and 


.Austria in Germany was by no means a coutabisoh 
complete one ; novortlioless, there were 
some similarities, and the two problems sectional. 
were solved in successive years — 1866 and **** 

1866 — rvith in each case the drift of a decade toward 
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the new reign {Frederick William IV died in 1861 ), both 
parliamentary control over the army and constitutional 
reform in the direction of a more popular form of govern- 
ment, and in March 1862 the intractable lower house 
dissolved and the New Era ministry dismissed. Elections 
only produced a further swing to the left in the member- 
ship of the lower house, and all hills involving armv 
reorganization were rejected. It was at this jimctwe 
that Roon judged the pear to be ripe and Bismarck was 
called in by the distracted king. Bismarck’s steam- 
roller tactics with the legislature and his elaboration of 
the theory that any gap or vagueness in the constitution 
BISMAHOK could be filled in by the government acting 

AND THE 


AND THE on its own, made it possible to reoreaniie 

PRUSSIAN QON- , , . , . • , . ® 

sTiTUTioNAi. the army and to continue to raise taxes in 
sTRoaoLE Qf 0 ^ continued policy of legislative 

non-cooperation. The FortscJu'iUsparlei began to lose 
ground, and finally the Auatro-Pruasian war, in which 
the reorganized army was called into action, provided 
the opportunity for an outburst of patriotic fervour which 
finally disrupted it. A oomplaoont country was now 
willing to let a bill of indemnity legalize Bismarck’s 
defiance of the niceties of the constitution, and the 
legislature sank back into the .subordinate position that 
the triumphant monarchy, bureaucracy and army con- 
sidered to be its proper place in the Prussian state. The 
spearhead of German unification was not to he blunted 
by speechifying and majorities. 

Though “ from the standpoint of constitutional histoiy 
the story of German unification cannot bo told ”, it wk 
necessary for the fact of unification to be rocognized in 
constitutional form, becauso the process was 

CONSOLTDA- , ’ i. , T • . 

TioN AND not to be complete consolidation mto a 
m^QBRMANY unitai’y state (to which the Prussian consti- 
tution could have been extended as was the 


Piedmontese to all Italy), but in part consolidation (the 
annexation by Prussia of Hanover and certain other 
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jrtli German opponents in 1866) and in part federation. 
Russia’s German allies in 1866 could not be annexed, 
id the neutral southern states could not even be incor- 
jrated in the federation dominated by her until 1871, 
hen they di’ovo as hard a bargain with Bismarck as 
dared. It was essential that the terms on which 
the north German and then the south German states 
ould unite with Prussia in a German federal state which 
[eluded Austria, should be carefully drawn up, for, as 
(tays, they did not (and Bismarck knev' that they did 
it) trust either her or him. 

The constitution of the North German Confederation 
‘1867 has been called '* an attempt to weld together the 
mdmMe and the Frankfurt conatitu- 
on”, hut it is also oharaoterized by the qbrmak con- 
iten^iation to have nothing to do with 
itain leading features of either. Quite 
[lart from the much more modest territorial extent of 
le North German Confederation (it included only the 
at€s north of the river Main, and made no hopeful yet 
Dspairing gesture toward Austria) it achieved a dis- 
nctly lesser degree of consolidation than would have 
18 Frankfurt constitution of 1849. It differed also in 
18 nature of its origin from the earlier constitution, for 
18 1849 document had boon the work of popularly 
lected representatives of the people and was only sub- 
litted to the separate states of Germany after being 
Toelaimed, whereas that of 1867 was the work of Bis- 
larck himself, aided to an indeterminate extent by a 
mall number of informal advisers such as Delbriick, 
ayigny, Dunokor and Bucher, but modified on certain 
oints before promulgation at the request of the separate 
tales. 

A lesser degree of unification was achieved than the 
^nkfurt constitution of 1849 (or Bismarck's own 
ynical ” unity programme of 1866 ”) would have secured, 
lUttheNorth German Confederation, despite its territorial 
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limitations, marked a distinot stop forward from the Bund 
of 1816 in the direction of a German national and federal 
state. National legislation was made superior to state 
laws within the sphere of the federal authority, and equd 
and uniform civil rights wore given to all North Germans 
living within the boundaries of the Confederation. Ai^a 
ment immediately arose, and ooiitinued tlmoughout the 
life of the North German Confederation and of the Em- 
pii'B whicli succeeded it, concerning whether it really set 
up a true federal state. The constitution was itself not 
explicit, but the circumstances of its founding and the 
sum of its provisions make it clear that it was intended 
by Bismarck to go beyond the Articles of Confederation 

A GERMAN ^ leSGmhk 

FEDERAL tlis Amei’ioan constitution of 1787 and the 
SeIted constitution of 1848 in drawing the 

line between federal and state authority. 
Directly after the list of member-states (article 1) the 
federal law is declared superior to state laws (article 2), 
an echo of the American “supremo law of the land”, 
and common citizenship and civil rights are provided 
for (article 3). The legal competence of the federal 
government is then defined, and while it is not so extensiw 
as under the Frankfurt constitution of 1849, it does 
include the railway and the postal systems of the whole 
country, which Fi'ankfurt did not. In the Btmdesrat (the 
upper house, representing the states individually) separate 
standing committees were to be set up to deal with the 
various fields of federal authonfcy (article 8), including 
the army, the navy, customs, commerce, railways and 
posts and judicial aSahs. The practice wliioh had grown 
up in the American Senate without any pronapting from 
the constitution, is here seen crystallized in actual con- 
stitutional form, a tendency which has also been discerned 
in the new Swiss federal state. 

The presidency of the confederation was vested in the 
croAvn of Prussia (article 11) and a federal cliancellor 
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[Bmdeskanzler) was to be president of the Bundesrat and 
aetuftl head of the government (article 16). He was to 
be appoint®^ by the emperor, but nothing was said 
concerning his responsibility to the Beiclistag (a lower 
bouse representing the people of the Confederation, 
Toting on a basis of manhood suffrage by 
jgeret ballot in electoral distriota, as pro- spoSle 
Tided by separate electoral laws). The 
safeguards against the “great beast”, de- universai. 
spite the universal manliood suffrage for 
UBtiohiag (article 20), were indeed many. Not only 
iras the ministry responsible only to the president of the 
confederation, but there was an unlimited veto vested 
in the president, who had to accept all bills before they 
Kuld become law, and in the ohanaellor, who hod to 
countersign and accept responsibility for them (articles 
16 and 17). The intermittent debt to the 

' DEBT TO 

Frankfurt constitution of 1849 is seen very prakkpurt 
slrikiiigly in article 33, wliioli in very ^onshtotion 
similar words to article 33 of the Frankfurt constitution 
provides that the Confederation shall form a single 
customs and oommorcial unit. The inspiration of both 
bad, of course, been the oustoma unions of the twenties 
and thirties, oulminating in the Prussian Zollverein's 
triumph over its rivals which had foreshadowed a political 
union dominated by Prussia. Federal indirect taxation 
upon articles produced within the territory of the Con- 
federation was also allowed, but it was denied to the 
elate governments (article 36). A cautionary lesson was 
learned from 1849 when tlio navy, which had then been 
everybody’s and consequently nobody’s business, was 
placed, in effeot, under the control of Prussia (article 63). 
There was also to be a united federal army under Prussian 
supervision, not as an unimportant appendix to the 
separate state armies, but to take their place (article 02). 
Auother fundamental departure from the principles of 
tbe BundesaUe came with the restriction of diplomatic 
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representation abroad to tlie Confederation alono (artie}^ 
66). Not even Prussia was to have separate ambassadoi^ 
and again an experiment of 1849 (when Prussia inorge^ 
her representation in certain foreign oountrios, such 
the United States of America, with that of tlie provisional 
central government at Frankfurt, by appointing the sairie 
individuals when these happened to be Prussians) 
developed into a definite system. The conatifcubioii cou((j 
only be amended ivith tlie consent of any states iiidividu^ 
ally affected, and only fourteen votes in the Bundesrat 
(Prussia alone had seventeen) were needed against any 
proposed amendment to secure its rejection (article 78)_ 
As amendment was by the ordinary legislative process, ^ 
power of veto was here actually given to the president 
to the ohancellor and to Prussia (as represented in the 
Bundearat). 

The oompletion of German unification, witli Austria 
and the Hapsburg lands permanently excluded, came with 


OERlrAK 
OP 1871 


the proclamation of the German Einpiro of 
1871. The Confederation of 1867 was cb* 
larged to include Hessen, Bavaria, Baden 
and Wiii'ttemberg, its president, William I of Prussia, 
became German emperor, and its federal chancellor, Bis* 
marok, became imperial chancellor. The constitution 
of 1867 was retained, and for the states of north 
Germany was not changed in any significant way, apart 
fi’om the change of title. For them it was os the Consulate 
becoming the Empire, or as the admission of Maine and 
Vermont, Kentucliy and Tennessee to the American unioa 
a few years after 1787. The south German states, on 
t 6 other hand, had not been defeated or ovorawe<l in 
CONCESSIONS ^ were, indeed, the valued allies 

TO SOUTH of Prussia in the war against Franco, and 

TiouLARisM were the homes of strong partioulansl- 

traditions. By theNovembertreaticsof 1870, 
t ley were consequently able to secure concessions which, 

1 not very important, were at least a sop to their particu- 
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as tJie iirice of their participation in the new Ger- 
^uaiiy^ and these concessions, written into tlio oonstitntion, 
really the only significant differences between the text 
^ fi'iid that of 1867. The reserved rights {Meservat- 

allowed Bavaria, Baden and Wiirttemberg to levy 
oi\ beer and brandy produced within their own terri- 
tories and disbarred the federal authority from so doing 
(article 3a); Bavaria and Wurttemberg wore allowed to 
ftin their separate postal systems (articles 10 and 62) 
their independent armies (articles 68 and 73), with 
provision for federal supervision to secure uniformity ; 
pavaria alone was permitted to retain lier separate 
(■aihvay system (article 46), Certain oonoessioiis insisted 
iJPon by the three states affected tiiom specially, but not 
pxchisively as the Reservatrechte. These wore the pro- 
vision that the Bundesrat should ratify any declaration 
of war (article 11) and sanction in advance federal action 
against any separate state or group of states (article 19) ; 
tno sotting up of a special foreign affairs coinmitteo of 
the Hundesmt under a Bavarian chairman, with permanent 
Sfixoii and Wiirttemberger representation (article 8) ; and 
the declaration tliat only representatives of those states 
directly affooted should vote in either house of the federal 
legislature on matters not concerning all the states 
(artioloa 7 and 28). Only to the extent of letting it make 
laws regarding the press and the right of assooiatioii was 
the competenco of the federal autiiority under article 4 
of tho constitution (section 16) extended. All the other 
changes were in tho direction of either limiting or more 
closely defining its existing powers, fcliough nothing really 
vital was taken away from it. Tiie inclusion of the three 
southorn states and Hessen also meant that tho Bundesrat 
was increased from 43 to 68 members, and tho Reichstag 
from 297 to 382, but the fourteen-voto veto in the Bundes- 
fat on constitutional changes was not altered, and this 
gave Bavaria, Baden, Wiirttemberg and Hessen, acting 
together, a negative similar to that previously enjoyed 
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by Prussia alone or by a oombinafcion (very difacult I 
achieve) of a multitude of tlio petty one- or two-w 
states. (In the North German Confederation only Saxon; 
with four votes, stood outside this class. In 1870 Bavat 
received six votes in the Bundmat, Wurttemberg fou 
and Baden and Hessen three each.) 

This none too delicate balance of forces betw« 
emperor (representing the old authoritarian tradition 
Bundesrai (representing tlie partioulari 
A BALANCE tradltiou of the separate states) and Pcid 
iag (representing tiie new popular aspin 
tions), with the imperial ohancollor riding the fulcra: 
as best he could, lasted without major structural chan| 
until nearly the end of the Hohon74ollorn empke. Artie 
19, with its provision for sanctions against separate state 
was never used in this way. Actual amendments wei 
few and unimportant. The period of tlie Reichstag wi 
altered from three to five years in 1888 and the Rdchdah 
of EIsass-Lothringon was given representation in tl 
Bundesrai in 1911. Far more important were develo) 
ments resulting from interpretation of the constitutio 
and from the procedure of suooossivo governments und( 
it, though these did not dnd their way into its tw 
These developments may bo summed up as a progressii 
decline in the signilicanco of the Bundesrai (which migl 
have become the pivot of the constitution if thinj 
had run in the other direction) and the oomplementer 
tendency in the direction of a more uuitar 
TENDENotEs, foi’m of state-oiganization for the wnol 
1871-1918 empire. The emperor and chancellor wer 
able to dominate the Bundesrai, particularly tlu’oughtba 
direct control over the large block of Pru^ian votes, ao 
the Reichstag, with its domooratio election at least evw; 
five years, the publicity of its open debates and its part; 
strife, easily managed to outshine in the public eye ; 
Bundes^'ai deliberating secretly and consisting in the mai) 
of unknown figures, despite the constitutional power o 
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, to demand tho disaolution of iJio Reichstag 
H f its members to bo heard in it. The foreign affairs 
of the Bundesral (fluoli a fbaburo of the oom- 
of 1871) remained inaobivo, and in foreign poUoy 
fTthe chancellor' and then, after Bismai'ok’s removal, 
r emperor himself gave the koynoto to foreign policy. 
Th Yellow Peril, the Plaoo in the Sun, fcho Futum on the 
fflr and other resounding landmarks in the relations 
oftiie German Empire with bho world, were all conceived 
without assistance from the foreign affaira oommittee of 
fwiG, indeed, wibliont its knowledge. Colonial 
policy too, when that booamo important, was not an affair 
of the Bmlmi, and in tho govornmont of the new 
colonies the legislature did nob participate. Tho Rdchs- 
kd consisting of tho provinoes of Alsace and Lorraine, 
Bdedby Prance in 1871, eamo dirootly under the federal 
eieeulive, and did not aohiovo representation in tho 
until 1911. Dnitary tondonoios wore many. 
Cemmereial and criminal law wore made uniform through- 
out the Reich, as was later the civil law ; a national 
supreme court was sot up at Loip/.ig in accordance with 
the promise of arbiolo 70 of the constitution; tho courts 
were made uniform, as \vas also legal procedure through- 
out the Reich. Tlio ooonomio unity of the coxmtry was 
completed by tlio entry of Bremen and Hamburg (specially 
excepted in 1807 and 1871) into tlio general customs and 
tarifi system of tho country in 1888, and superimposed 
on ell this came tlio advanced social legislation of the 
Mch ill the later Bismaroician period and tho dovolop- 
fflent of the Reich war and naval dopartmonts, the postol 
system, tlie department of justioo and tlio oolonial 
oiice, as tho German Empire gi'adualiy expanded into a 
ta^er and larger place in tlie sun. 

The now empire inherited i^russia’s difficulty in 
reconciling parliamentary control over tho army ivith 
methods of organization and roorganization desired by 
the war ministry and the higher command, but a com- 
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promise was reached in 1874 whioh provided for 
appropriations to cover seven years at a time, and thT 
army increases could only be secured "Z 
with the Septennat worldng, in igsi Z 
again in 1893, by the MeitJiltag first bei» 
dissolved and replaced by one more ameT 
able, a major constitutional crisis, such as that d 
the sixties in Prussia, was avoided, though it was 
period of ever -increasing military and naval expend! 
ture. An important fresh souroe of national revenot 
was secured when a federal income-tax law was Mssd 
in 1913. 


But the Empire remained anti-democratic in outlool 
right up to 1918, when a last minute bid for popular 

support in a momont of national diste 

rROMisE OF forced the government to offer reforms that 
liberals and radicals had long demanded 
without effect. In Prussia the abolition cf 
the three-class franohiao was promised, but in the Empire, 
where universal suffrage had existed from the beginning ^ 
without being accompanied by responsible parliamentaij 
government, the withdrawal of arbiole 9 of the constitD- 
tiou of 1871 (whioh prevented membera of the legislature 
&om being ministers) was demanded. The emperw 
declared on September 30, “ I desire that the German 
people collaborate more effectively than heretofore in 
the determination of the fate of tlio Fatherland ", and 
the^new chancellor. Prince Max of Baden, said on October 
5, When peace comes, a government cannot again be 
formed whioh does not find support in the MeichMoj 
and does not draw its leaders therefrom On October 
18 the constitution was amended by repealing section 3 
of article 21 (which had required ininistera to give up 
membership of the EeicJiatag ujjon appointment) by 
adding to article 15 (to make chancellor and ministers , 
responsible to the legislature) and altering article 11 (to 
p ace war declarations, treaties and military and navd 
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■ fcments unclor legislative supervision). But such 
^^^Tsiona came too late, and on November 0 the dynasty 
nf Germany was not to see the phenomenon of a 
aemocratic empire, but was to suffer another “ year of 

fevolutions • 



OI-IAPTEE XIX 


HAPSBURG SYNTHESIS — PROCESSES OE SOLTJTTft^ 
AND DISSOLUTION 

The persistence of tlie system of Metternioh in 
territories of the Emperor of Austria made any con- 
stitutional approach to the problem of governing 1% 
TEB SYSTEM heterogeneoiis state, in a way that 

OF aiETTBR. give lasting satisfaction to all of its nianv 

peoples, impossible before 1848. Metfemici 
himself, unlilm his nominal master Erancis I (who opp«ed 
railway development because he thought it would brin^ 
revolution into the oountry) was not impervious to th 
need for improvement in the empire, but Ire set lus fare 
against this taldng the shape of political reform. He wi? 
in a way, enmeshed in his own web. Having accepfd 
the dynastic premises of the Hapsburga regarding thtit 
dominions, he was forced to use the Hapsbmgs ’ m 
peculiar logic in dealing witli every problem, and tls 
structure of the monarchy remained so static over a whole 
half century that all institutions tended to be buteaa- 
oratized to death and the empire became, as Redlidi bu 
pointed out, congenitally impervious to new thought Md 
new ideas. 

The Hapsburg omphe survived into the era of the 
nation-state as a state comprising many nationahtie, 
LACK OP but laoldng the cohesive force that wodU 
roBOE*^ w THE those together as the Swiss canton:, 

EApsBtma the United States of America, the Italian 
states and the other German states were 
eventually given unification. The Hapsburg dynasty, 
which by ability, astuteness and good fortune, hd 
amassed this vast and heterogonooua dommion by Ibe 

248 
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, rtf the seyenteenth century, found itself deserted by 

three of these qualities when it had to turn to the 
ouch more difficult task of synthesizing its territories 
and giving their peoples some common purpose. The 
(Treat Tiu’ldsli fifteenth and sixteenth century invasion 
^central Europe may have postponed the possibility of 
nuthesis for two liunclrecl years and retarded the develop- 
ment of the Hapshurg realm as a state far heliind that of 
(ie other new monarchies, hut it also provided the Haps- 
burgs with a mission to free Europe from the Turks and 
with a frontier region (as tho Ottoman power receded in 
the seventeenth and eighteenth centmies) where anoient 
racial antagonisms and feudal anachronisms could be 
liquidated. But this opportunity was lost, for the peoples 
who were fi’eed from tlie yoke or the fear of the Turlrs 
found that they had only exchanged oppressors. The 
ancient liberties of tho Czoolia, the Magyars and other 
jeoplea were trampled upon ; tho protenco of protecting 
the common man against tho feudal nobility was given up ; 
the dynasty which might have made itself national came 
to be regarded as alien almost every whore that it ruled. 

Geographical and historical advantages of very great 
promise were tlirown away. When uncomfortable out* 
possessions suoh as Switzerland, the 
southern Rhineland, tho southern Nether- 
lands and north Italy had been gradually 
shorn off, when the dead weight of tho Holy 
Roman Empire had boon removed in 1800 and the fatal 
fascination of domination in Germany had been excluded 
in 1866, the lands of tho Danube basin remaining under 
Hapshurg rule possessed geographical and economic, if 
not ethnographical, compactness that would seem to 
jiutify as strongly as ever before tlio continuation of the 
effort to perpetuate in this area a cohesive political 
system. But the Hapsburgs had long since been out- 
grown by the task that this would have meant. Even 
the war against the Turks was regarded by them in its 
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later stages rather as a private campaign tliaii as a 
national or European crusade. The Hapabiu'g ompit^j 
it has been said, was regarded as a private ontoriwlao oi 
the imperial family. Consequently, to the 
SSeness emperor would speak of " My 

house ” or “ My army ’* in a manner that 
was already out of date in the Prussia of Prodoriok the 
Great. Any Hapsburg monarch might liavo declared 
with sincerity “ I am above the state “ I lioar lie is 
a patriot for Austria ”, said Francis I at tho hoginning of 
the nineteenth century, “ but the question is whotlior lio 
is a patriot for me.” Even the interlude of enlightened 
absolutism under Maria Theresa and Joseph II was 
darkened by this fatal dynastic attitude of dotaohmoiit 
toward the deep-seated heterogeneity of tho empire, and 
disregard for the rights of its peoples to any form of self* 
determination. It was simply an interlude of “ nnito 
and rule ” in a Hapsburg tradition of “ divide and rule 
A four hundred year effort to keep together the varie- 
gated mosaic of their dominions (wliicli at tho broak-up 
contained over fifty million inhabitants and oovored over 
a quarter of a million square miles, comprised ton nations 
and over twenty distinct nationalities) ended in fnlluro, 
and cost the Hapsbiu'gs all theii* crowns, but it is an oiforfc 
that cannot lightly be dismissed. Tlieir exporiinoiit of 
trying to build up “ a kind of universal state ”, “ a supra- 
national monarchy ” has been characterized os ” ouo of 
tho greatest and most interesting attempts 
world history ”, and Jaszi lias justified 
this view by claiming “ Had this oxporiment 
been successful it would have meant more from a certain 
point of view than all other efforts of stato-btiilding over 
recorded. For, if the Hapsburga hod been able really to 
umte those ten nations tlirough a supranational conscious- 
ness into an entirely free and spontaneous oo-oporation, 
the empire of the Hapsburga would have surpassed tho 
narrow limits of the nation-state, and would have prom! 
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world fcliati it is possible to replace tlie consciousness 
*iUtional unity by a consciousness of a state community, 
^ould have proved that the same problem which 
^^*t:£erland and Belgium have solved on a smaller scale 
highly civilized nations under particular historical 
^^i^ditions, should not be regarded as a historical aomdent, 
that the same problem is perfectly solvable even on 
* scale and among very heterogeneous cultural and 

“^tionnl standards.” 

I^lio applicability of federalism as a possible solution 
the Hapsbiirg problem is so startlingly obvious that it 
^ difficult to realize that such a solution 

ignored by the dynasty until the very solution 
last month of the existence of the empire, at 
^ moment when the break-up of the empii*e was already 
almost complete and its saving beyond human ingenuity. 
The October decree of 1918, in whioh the Emperor Charles 
^otiounced that he would rebuild the monarchy on a 
federal basis, was even more futile a gesture tlian the 
Euvperor William’s eleventh hour promise of deraooratio 
government in Germany, and as useless to the dynasty 
and the empire as the Archduke Francis Ferdinand’s 
unpublished and redundant ” accession manifesto ”, in 
whicli ho had expressed his intention to respect the 
equality of all the nations of the emphe and had envisaged 
the adoption for the Hapsburg empire of a constitutional 
system analogous to that of the United States of America. 
In 1014 and in 1918 such things were worthless. In 1814, 
or oven in 1848, and conceivably in 1871, the adhesion of 
the dynasty to such ideas might have done muoli. But 
the long reign of Francis Joseph (1848-1916) saw possi- 
bilities of solution deteriorate gradually into the realities 
of dissolution. The persistent longevity of the ram- 
shackle empire could not disguise the fact that, before 
tlie beginning of the twentieth century, its disease was 
moTtal and tliat all political doctoring had^jl''*’ 

The dead weight of the Hapsbui^^^^^ 
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archy without a monarcli ” (so called after the epileptic 
Ferdinand succeeded Franois I in 1836) was momeiitsriij- 
lifted by the revolutionary outburst throughout the 
empire in 1848. The absolutism had, in the Idngdomof 
Hungary, been tempered by tlio continued existence of 
ancient and traditional constitutional forms, aiicl particu. 
larly by the resistance of the Hungarian diet, and in 
1823, in 1832, in 1839 and in 1843 tliis old feudal body 
had reflected the growth of the Magyar national reviwl 
and of liberal sentiments. In 1847 a newly 
HTOTGAiuAij summoned diet brought forward the “Tea 
"SpoinS ’■ Points of reform of the progressive parties 
OT 1847 (which included responsible minieteis, 
popular representation, and the abolition of serfdom) 
and only escaped being dissolved, as the Prussian United 
Diet had been dissolved, through the prostration of the 
Hapsburg government in the March days of 1848. A 
responsible ministry was set up in Hungary, the ten points 
became “ The March Laws ”, and the virtual independence 
of the country was secured. 

The liberal and national movement of the Magyars 
thus fused with the revolutionary wave of 1848, but in 
the dominions of the Austrian orown there hod been no 


similar development and no similar survival of ancient 
representative estates. The fall of Mettornicli and the 
setting up of a liberal ministry in Vienna therefore found 
the Austrian peoples less prepared than the 
LEa3 Magyars for the now era, and the Goiman- 

eob ^1848 Austrians in particular wore torn between 
their interest in rebuilding the Hapsburg 
empire as a constitutional state and their desire to partici- 
pate in, the creation of a federal link between the states 


of Germany. The 1848 movement was as confused in 
Austria as it was clear-out in Hungary. In consequence 
less was achieved, but, by way of oompensation, the 
reaction, when it came, was loss savage and less rapid 
(though no less thorough). 
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The first liberal Austrian ministry, that of Pillersdorff, 
(jjafted a constitution whioli attempted in April 1848 to 
preserve the unitary and indivisible nature of the Austrian 
state, but this faduro to recognize the realities of a situa- 
(ion in Hungary had demanded and proclaimed 
tier autonomy and in which national risings had already 
occurrecl in Bohemia, Croatia, Galicia, Venetia and Lom- 
bardy, satisfaction to the radical clamour, and the 

government was forced on May 9 to summon an assembly 
orEeicktag containing representatives of all the peoples 
nfthe Austrian crown. This assembly met 

TT. 1 j • 1 1 1 DISSENTIOHS 

in July at Vienna, but racial anci national lur Austrian 
ispiTfltions were too strong to allow liar- 
monious progress. The assembly had a 
Czech as president and a Pole as vice-president, and a 
niajority of the members were Slavs, a fact most un- 
palatable to the German-Austrians who had grown used 
todomination. Tho breakaway of the Slav representatives, 
to reassemble separately at Prague, eased this situation, 
though it did not contribute toward facilitating the task 
of drafting a federal constitution for all Austria that the 
assembly was attempting, 

Tlie first task had been to abolish serfdom and feudal 
dues throughout Austria. The second, to provide the 
Austrian half of the monarchy with constitutional govern- 
ment, was far more complex and by no means so easily 
understood by many of the delegates. Palacky’s plan of 
a federal state comprising as member states tho various 
teiritories of the different racial groups in the realm, was 
considered too radical, and a compromise 
was reached by which the larger historic SJSion 
territories were preserved, but wore sub- 
divided where necessary into different racial districts. 
There was to be strict national equality throughout the 
federation, and racial minorities were to be guaranteed 
protection. The provincial governors were to be respon- 
sible to representative elected bodies. This was the first 
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true attempt to solve the problem of hho government o 
the Austrian heterogeneous state on tlio basis of natdona 
equality and national co-operation, and it was an attemp 
that owed nothing to the Hapsburg dynasty. Indeed, th 
dynasty tried only to hamper this work. It adjouma 
the assembly from Vienna to ICremsier in Moravia (wher 
it would be bereft of the support of the revolutionar 
organizations of the capital) before it had finished draft 
ing its constitution, and then dissolved it before the con 
stitution could be proclaimed. 

The ICremsier draft constitution of the Austrian Reich 
tag of 1848 remains, nevertheless, a notable aohievemenl 
“Measured both by moral and intellectue 
^MsiER standards this dooumonb is the only grea 
DBAFT political monument of the common wi 

for the state which in imperial Austria th 
people have created through their own representatives 
is the judgment of Eedlioh, and Seton-Watson finds i 
it “ the living proof that the nations of Austria were i 
that age capable of working out their political salvatioi 
and (it) will remain for all time as a charter of clomocrati 
government and inter-raoial conciliation Yet hecaus 
it was brushed aside by the newly triumphant reaotio 
when Sohwarzenberg persuaded the eighteen year ol 
emperor Francis Joseph to dissolve the JReicJistag and t 
issue a unitary and legitimist constitution on March < 
1849, to take its place, it received scant attention froi 
posterity. “ It is a remarlcable fact ”, bemoans RcdlicI 
writing in 1920, “that during the entire period ofsevent 
years since the constitution of ICremsier was drarni u| 
not a single monograph study devoted to it and possessin 
scholarly value has been published.” 

Compared with the ICremsier draft, the ooiistifcutio 
promulgated by the government of Francis Joseph o 
March 4, 1849, is a document which makes the mercj 
gesture in the dheotion of a true constitutional r^gim 
and none at all toward the solution of basic problems. T)i 



t 5 .xu: Hapshtirg Synthesis and Dissolution 266 

Kremsier draft had set up a government whose authority 
ffas derived from tlio people, it had given 
complete religious freedom and had devised a 
federated system with a central two-ohamber 
legislature as well as local representative 
bodies, The rule of the majority was to have been accom- 
panied by the protection of minorities and the safe- 
guarding of the rights of the individual. Absolute 
national equality was proclaimed. The constitution 
actually given by ITranois Josopli to Austria, on the 
other hand, declared that all authority derived from tlie 
emperor, set up an indivisible unitary state and granted 
only limited religious freedom. It was not limited to the 
lands of the Austrian crown, but extended to all the 
territories of the Hungarian crown as well, to the whole 
Hapsburg realm. Thus Austrian hopes and Hungarian 
aeliieveinents in 1848 were extinguished at one blow. 
Tliougli there was to be an upper house representing the 
provinces of the empire, and a lower house with one 
representative for every hundi’ed thousand of the popula- 
tion, the members of the one were to be mainly nominees 
of the crown and the jnembers of the other were to be 
chosen by a very restrioted elootorate picked from classes 
most likely to support the rdgime. The whole thing was 
a travesty of a truo constitutional system for the Haps- 
burg empire, and when it had served its purpose against 
the Frankfurt constitution wliioh was about to be com- 
pleted (and which the publication of the Austrian con- 
stitution did more than anything else to strangle at birth) 
it was abandoned (on December 31, 1861) absolotism 
after Iiaving been consistently ignored when- bbikstated, 
ever it suited tho purpose of the rdgime so to 
do, and unadorned and unabashed absolutism was re- 
instated. Thus 1848 served to make of the Hapsburg 
empire neither a federal nor even a constitutional state, 
though it did cease to be a feudal state. In the eighteen- 
fifties, with the Bund of 1816 restored and the short-lived 
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constitution abolished, something very like the stabilized 
absolutism of the era of Metternioh appeared to have 
returned in Austria. But the system of the ministry of 
Bach was not quite, and could not quite be, the system 
of Metternioh. The revolution in Hungary and elsewhere 
had been suppressed with savage ferocity and with the 
humiliating assistance of the Tsar of all the Russians, 
but serfdom and feudal dues had not been restored, 
certain administrative, economic and legal reforms had 
not been reversed, free trade between Hungary and the 
rest of the empire had at last been established and new 
railroads and highways were being built. Though their 
empire may have been a sport of nature, even the Haps- 
burgs could not escape evolution. 

Up to 1869 the “ System Bach ” was maintained, but 
the crushing blows to the prestige of the regime adminis- 
tered by the military defeats of Magenta and Solferino, 
not only swept aajde Bach himself but rendered it im- 
possible to continue a constitutional policy of undiluted 
absolutism. By the October diploma of 1860 the intense 
centralization of the period of reaction was abandoned by 
the re-establishment of Hungary’s ancient constitutlonel 
liberties as they had existed before 1848. But thiswasa 
reaction against a reaction rather than a step forward, 
and it satisfied neither the conservatives (whom it was 


intended to placate) nor the radicals (whose demands it 
ignored). A new experiment was tried in the Febniaiy 
ooTOBEB patent of 1861, whereby the diploma was 
DIPLOMA AND asldo and the centralizing bureaucracy 
PATENT, returned to. Schmorhng (wJio had been 


1861-62 


prominently associated with the work of the 


Frankfurt parliament and provisional government up to 
the time of the recall of the Austrian representatiyes) 


provided a system of local representation, though it was 
accompanied by no local autonomy. The provincial 
diets, which elected deputies to a central Meiclisraty were 
themselves elected for six years by owners of landed 
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estates, chanibers of commerce, towns and rural distoiota. 
A high tax-paying qualification severely restricted the 
numbers of those eligible to vote in the towns and villages. 
This “Curia” system was transparently a device to give 
(he Germans the dominating position, even where they 
were in a minority, and both the Magyars and the Czechs 
boycotted tlie scheme from the first, wliile the Poles only 
co-operated for a short while. In 1865, with external os 
fell as internal troubles crowding around it, the regime 
suspended the February patent and restored to Hungary 
her constitution of 1848. But the outcome of the Seven 
1^'eeks’ War only encouraged the Elaeyar 
and Czech parti oularists. On the other seven weeks’ 
hand, 1866 forcibly freed the Hapsburg 
empire from its Italian commitments and its German 
ambitions, and reduced its territories roughly to the 
central Danube basin. For a decade the fatal fascination 
of extraneous territory was withstood, and during this 
decade probably the last opportunity to devise a govern- 
mental system for the empire, that would both work and 
keep its heterogeneous parts together in some sort of 
harmony or feeling of common interest, was allowed to 
slip by. After 1878 the protectorate over Bosnia and 
Herzegovina embroiled the empire once more, this time 
in the Balkans, in expansionist thoughts, and diffused its 
efforts at a time when the domestic problems were so 
many and so pressing that they demanded the utmost 
concentration. 

The dualistio oompromise, or Ausgleich, of 1867, 
inrolved a policy of partial surrender. Two hundred 
years of striving to absorb Hungary in a 
greater centralized Austria, were abandoned ^ ” 

in order to enlist the Magyars in the struggle 
to resist the remaining non-Germanic peoples of the 
empire. Hungary (including Croatia and Transylvania) 
ffas to be all but independent of Austria. She was to 
have not only her separate parliament, but a separate 
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miiiistorial council. A sops^ratB iEIungM'ian citizomhipi 
distinct from that of Austria, was to be recognized, and 
the Magyar language was to be tlie recognized one in 
the lands of the Hungarian crown. The partnership 
between the Germans and the Magyars extended to 
political, financial and economic arrangements, all based 
on absolute parity. Sixty members elected by each of 
the parliaments, Austrian and Hungarian, were to sit 
annually, alternating between Vienna and Budapest, to 
deal with matters of common concern, but the two 
" delegations ” deliberated separately in their on 
languages, communicated their views to each other only 
in writing, and when they finally met in joint session did 
so only to record a silent vote. Three ministries for 
common purposes (foreign affairs, war and finance) were 

set up, responsible to the delegations. At 
aYSTBM OF intervals of ten years the delegations wew 

DBI.EQATION8 ^ , c i.. j. . -i 

to fix the quotas of proportionate contnbu- 
tion for these common purposes to bo made by Austria 
and Hungary respectively. The ruler was to be emperor 
in Austria and king in Hungary, and “ Emperor and 
King ” only when the common purposes were involved. 
It was a division of the empire into two halves, mlh 
little more than a personal link between tliem. Their 
approximate equality in strength, population and re- 
sources made it a linlc more analogous to that of Sweden 
and Norway than that of England and Scotland or Eng- 
land and Hanover, and it too was destined to be broken, 
though not by mutual consent. 

The initiation of this dualistic constitution loft one 
glaring discrepancy in the empire. Hungary had obtained 
back her constitution of 1848, and a constitutional system 
now governed the ground of co-operation of the two 
halves of the empire, but Austria, since the suspension 
of the Eehruary patent in 1866, remained a bureaucratic 
absolutism. The Hungarians demanded that a con- 
stitutional regime should be instituted throughout tlie 



fB.as Ha^shurg Synthesis and Dissolution 259 

empire, and therefore the AnsgUich was accompanied 
by a new Austrian constitution. This constitution set 
tip both representative and parliamentary 
government, but the horns and. tail of Haps- constitdtioh 
burg statesmanship again showed in the 
provision (article 14) for the government to issue 
ordinances liaving the force of laws, pending the next 
meeting of the legislature. This article was frequently 
invoked during the period (1867-1918) of tliis con- 
stitution’s existence. But despite such safeguards against 
unfettered popular rule, the constitution of 1867 was 
liberal in comparison with any system of government 
that Austria had previously possessed. It was prefaced 
by a declaration of the fundamental rights of Austrians, 
which gave in this sphere (on paper at least) practically 
all that 1789 and 1848 had demanded. The four-class 
franchise of 1861 was continued, but the tax-paying 
qualification was lowered. Tlie competence of the central 
bicameral was very carefully defined (article 11) 

and residual legislative power (there was not much left) 
wasgiven to the provincial diets (article 12). The articles 
mentioned fell within the “ Fundamental Law altering 
that of February 20, 1861, concerning Imperial Repre- 
sentation ", but the new constitutional system was 
rounded off by the issue with it, and all on the same day 
(December 21, 1867) of three other fundamental laws, 
providing for an imperial supreme court {ReicUgmcU), 
defining the power and jurisdiction of the various other 
courts of law, and defining the exercise of administrative 
and executive power in the state. 

This system was, during the years between 1867 and 
1918, modified fundamentally only once, when, in 1907, 
the fom'- class franchise was replaced by itoiversai, 
universal suffrage for all men aged 24 and 

, - , ° 91TSTBAQB 

over who possessed Austrian citizenship in aostbia, 
and wlio fulfilled a one-year local residence 
qualification. The addition in 1896 of a fifth class of 
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voters, comprising all male citizens over 24, but elecKi^ 
only 72 representatives to the lower Iionae of tbe Mdsm 
(out of a total of 426), had provided a transitiooftlamiige. 
ment and again reflected the Hapsburg fear of true 
popular government. On the other band, Hungary^ 
who had insisted upon Austria receiving a eonstitutioo 
with a representative system in 1867, as a condition d 
entering into the partnership of the Ausghieh with her, 
resisted the universal franchise to the end. Deapife 
violent agitation, 1907 saw in Hungary no amendmenl 
of the electoral law of 1874, which, after declaring in 
article 1 that the right to vote “may bo exercised” hj 
all male native or naturalized oitizens over 20 years ol 
age, proceeded in the remaining 120 articles to whittfc 
down this concession to produce " the most illiberal 
franchise in Europe 

The national equality and the protection of minorilie 
provided by the draft Kremsier constitution of 1848 m 
not given by the AusgUicli, or by either the Austrian oi 
the Hungarian constitutions in force after that dale. 
This fundamental issue was once again, and unsucces- 
fully, sidestepped. It has been declared that tlie dualistk 
system created two privileged (the GermwK 

INEQUITABLE . i x J* i- J 

TREATMENT OP and tho Magyars) and two mediatizsd 
SI1NOIIITIE8 nations (the Poles and the Croats) at tbf 
expense of all others in the empire. The compromia 
between the Austrian emperor and the Magyar feadal 
classes was accepted by tlie Gorman- Austrians because 
it continued theii' hegemony over the Slav majority h 
Austria ; the Poles, whose votes were needed to give the 
appearance of a majority (when added to those of lb 
Germans) to the rdgime in Austria, received a larp 
measure of autonomy, and Austrian Poland was handri 
over to its native nobility ; the Croats were given i 
diet at Zagreb, but their autonomy was more apparail 
than real. The Czechs and the Serbs and the otfci 
Slavonic peoples within the empire received nothin} 
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of any vain®, causing Palaolcy to exclaim prophetically 
"Dualism is the birth day of Pan-Slavism ”, The second 
Slav congress denounced the Ausghich and demanded a 
fivefold instead of a twofold partnership of nations within 
{be empire. A federal arrangement was pointed to as the 
only feasible solution. 

The creation of the German empire of 1871 was yet 
a further blow to Hapshnrg prestige, for the exclusion of 
1867 was now doubly underlined, and once again, in 
order to restore shattered “ face ”, it was considered 
advisable to win over the disgruntled Slavs. The ministry 
ofHohenwart, recognizing that all pretence tliat Austria 
Tisa "German ” state must now be abandoned, made a 
gesture in the direction of a federal arrange- aoHABnwLB'a 
ffient. Sehaeffle’s “ Fundamental Article ” “»unda- 
coneeded to tlie kingdom of Bohemia a wide SimS ” 
ueasureofautonomy through the Bohemian 
diet, end full equality as between Germans and Czechs 
iras promised throughout the empire. But German and 
Magyar opposition succeeded in defeating the Hohenwart* 
Schaeffle soheme, “ the only serious and broad-minded 
attempt between Kremsior and 1918 to solve the problem 
oftheHapsburg Empire ”, and the uneasy dualisfcio com- 
ptomise remained in force. In the period of a little less 
Iban half a century that the sands of the Hapsburg empire 
had still to run, the “good-tempered dissatisfaction” in 
Thioh Taaffe sought to maintain all the nationalities of 
the empire proved a chimera. Ill-tempered dissatis- 
faction passed into open opposition, not only to the 
government of the moment, but also (on the part of the 
Slavs) to the very idea of the continuanoe of the empire. 
The annexation of Bosnia and Herzegovina in 1008 more 
than counterbalanced tho Austrian universal suffrage of 
1907, for it made the Hapsburg. monarchy “ the chief 
obstacle to Yugo-Slav unification ”, Not only the Serb, 
bufcalao the Italian and the Kumanian Irredenta threatened 
the empire with disruption, while tho Germans, the 
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Czechs, the Poles and the Rutheniims, though not sub. 
jeoted to the same extent to the pull of rival political 
nuclei outside the boundaries of the emnin 

anowiNG . , , , x* « , 

THREATS OP wope gi’owmg less and less satisfted with their 
DISRUPTION position within it. Only the Magyars, sad 

of them only their governing class, continued to se? h 
the system of the Auagleich anything worthy of the great 
sacrifices that its survival was beginning to imply, and 
they were the subject of the open hatred and distrust of 
the heir to the throne of the empire, Prancia Perdinand, 
who posed as the protector of the “oppressed national- 
ities” of Hungary. Just as his assassination was only 
the occasion for the outbreak of war in 1914, 
o'^a^oN FOR so was the war itself only the occasion for 
BREAK-UP OP break-up of the Plapsburg emnire 

EMPERB , . , , 1 , , 7t ® ’ 

whioh had already become the scene of tlw 


struggle of the Hapaburgs against the growth of national 
consciousness, and of the different national conscious- 
nesses of the empire against each other. The dynasty 
thus entered the war with a majority of its subjecls 
against it, and stood witliin a vicious circle of ho^ilj 
nationalities. “In this manner”, says Bauer, “tlw 


circle was drawn. The Hapsburgs began the war against 
the Yugo-Slavs, passed through it in the most vehement 
conflict with the Czechs, lost tho Polos during the war, 
and were incapable of winning tho Ukrainians. All the 
Slav peoples now stood against the Hapsburgs.” Long 
before the belated imperial promise of October 18, 1918, 
that “ Our Fatherland should be resurrected as a feden- 


tion (Bundesstaat) of free peoples out of the tempest 
of the World War ”, Yugoslavia, Poland and Czecho- 
slovalda existed as independent political realities created 


partly or wholly at the expense of tlio integrity of Haps- 
burg territory. Only an overwhelmingly successful cm- 
elusion to the war could have saved the empire after the : 
death of Francis Joseph in 1916, and that was not to be. : 
The carcase of the double-headed eagle was carved into 
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many parts. Nofc only Yugoslavia, Czechoslovakia and 
a resurrected Poland participated in the partition, but also 
Puniania and Italy. The two heads, looldng (as ever) in 
opposite directions, became the two relatively insignificant 
sovereign states of Austria and Hungary, linked by no 
MisgUich, containing only German-Austrians and Magyars 
respectively, and indeed, not all of those two peoples. 

In Germaii-Auatria a plebiscite went in favour of a 
republic, which was established on November 12, 1918,- 
but the desire of the German Austrians to 
adhere to the German Eeich was prevented ,gi8 

by the victorious allied and associated 
powers, and the ban was incorporated in the treaties of 
peace. Austria, therefore, composed of the provinces of 
Upper and Lower Austria, Styria, Burgenland, Salzburg, 
what was left of Tyrol and Carinblna, and (after some 
local hesitation about seeking membership of the Swiss 
federation) Vorarlberg, and containing only six million 
inhabitants of which two million lived in and around the 
city of Vienna, was faced with the need for devising 
a form of government suited to her new situation. A 
proviaional constitution had sot up a democratic federal 
republic with a single chamber legislature, and after the 
hope of Anschluss had been denied by the treaty of St. 
Germain, a permanent constitution was promulgated on 
October 1, 1920. This constitution, the 
work principally of the political scientist oonstitotion, 
Hans ICelsen, incorporated a complete 
rationalization of the federal principle, and had the 
effect of imposing systematic decimation upon a truncated 
Amtria. The division of power between federal and 
provincial authorities was fourfold. In some spheres 
(such as foreign relations) the legislative end executive 
power was reserved entirely to the central authority ; in 
others the federation alone could make lews, but the 
provincial authorities were to execute them ; in yet 
others the federation could legislate with regard to general 
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principles only, leaving detailed legislation and execution 
to the provinces ; and finally, all residual matters wea 
exclusively within the legislative and executive competence 
of the provinces. The central legislature was bicameral 
the upper house [Bundesi'at) representing the provinces 
separately (but not equally, for according to populaKon 

a province could have as many as twe!?e 
OTON°oF^T^ few as three representatives, chosen 

FEDBRAi, Ijy j^s legislatuTe, while the city of Viemiii 

PRINOrPLE ^ /. -I , 

was represented as a federal territory), 
and the lower house (Nationalrai) directly elected on 
the basis of complete universal franchise, representing 
the people as a whole. A federal president, whose office 
was modelled upon that of the French President, was to 
be elected for four years by the two houses in joint 
session, and a federal supreme court was set up. Provincial 
constitutions were to prescribe the same franchise as the 
national constitution, the provincial governments were 
to be elected by the unicameral provincial diets and were 
to be presided over by provincial governors (Landa- 
Jiauptmdnner). The referendum for constitutional changes 
and popular legislative initiative were provided for, and 
the democratic natm'e of the constitution was underlined 
by making the Nationalrai the dominant partner in legis- 
lation, leaving the President no veto and the Bundesnd 
only a suspensive one. 

This constitution, running to 162 articles and in- 
numerable subsections, resembles in its excursions into 
minute details and in its tender regard for provincial 
susceptibilities, the Fi'enoh Gii’ondiat constitution of 1793. 
The large degree of provincial autonomy in such a small 
state tended to cause difficulties in the troubled post-war 
era. Minor changes were made in 1926, and a thorough- 
going revision was undertaken at the end of 1929. The 
federal authority was extended, hut the federal legislature 
lost its dominating position to the executive through 
having the right to adjourn and dissolve itself taken away, 
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principles only, leaving detailed legislation and execution 
to the provinces ; and finally, all residual matters wew 
exclusively within the legislative and executive competence 
of the provinces. The central legislature was bicameral 
the upper house {Bundesi'at) representing the provinces 
separately (but not equally, for according to population 

a province could have as many as twe!?e 
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was represented as a federal territory), 
and the lower house (Nationalrai) directly elected on 
the basis of complete universal franchise, representing 
the people as a whole. A federal president, whose office 
was modelled upon that of the French President, was to 
be elected for four years by the two houses in joint 
session, and a federal supreme court was set up. Provincial 
constitutions were to prescribe the same franchise as the 
national constitution, the provincial government were 
to he elected by the unicameral provincial diets and were 
to be presided over by provincial governors (Landa- 
Jiauptmdnner). The referendum for constitutional changes 
and popular legislative initiative were provided for, and 
the democratic natm'e of the constitution was underlined 
by making the Nationalrai the dominant partner in legis- 
lation, leaving the President no veto and the Bundesnd 
only a suspensive one. 

This constitution, running to 162 articles and in- 
numerable subsections, resembles in its exciu’sions into 
minute details and in its tender regard for provincial 
susceptibilities, the Fi'enoh Ghondist constitution of 1793. 
The large degree of provincial autonomy in such a small 
state tended to cause difficulties in the troubled post-war 
era. Minor changes were made in 1926, and a thorough- 
going revision was undertaken at the end of 1929. The 
federal authority was extended, but the federal legislature 
lost its dominating position to the executive through 
having the right to adjourn and dissolve itself taken away, 
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as well as the right to elect the ministry, the GhaneeUor 


CQNsarro* 

TIONAL 
BBVI8IOH 
OF 1920 


jnd the President. It had the control of the army taken 
affay from given to the President, 

and the President and ministry were given 
the right to issue ordinances to meet 
emergencies. The words " mandatories of 
the people ’ as a description of the representatives, were 
eliminated from the constitution, and the age of eligibility 
for membership of the legislature was raised from 24 to 
29 , the Bundesrai became the Lander- und Standerat and 
representatives of professions and trades were added to 
the representatives of the provinces. In this last change 
fas presaged the much more fundamental 
revision of 1934, when the remnants of SSu™ 
ftcfessor Kelson's constitution were swept constitdtiok 
aside and an avowedly corporative state set 
Bp in Austria. Austria’s subsequent independent con* 
stitutional history was that of her federal executive. 
Whoever controlled the federal executive controlled 
Austria. Every motorist who has, in recent years, driven 
into Austria and received at the frontier a little blue 
and yellow map (changing almost every year) indicating 
which provinces (including one half of Salzburg) demanded 
that he should drive on the left, and which (including the 
other half of Salzbui'g) that he should drive on the right, 
has been presented with a picture of the type of pro- 
riflcialism that Professor Kelsen succeeded in propagating, 
and that neither the revision of 1929 nor the corporative 
state of 1934 managed to eradicate, But the 
tendency has long been for motorists (and 
others) in Austria to be required to keep 
more and more consistently to the right, and since March 
1938 Gleichchaltung has made short work of what was 
still left. 

Hungary, almost alone of the European states that 
Joffered major territorial changes after 1918, retained 
her old constitutional system (after a short interlude as a 
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republic of soldiers and workers). The fundamental bases 
of the constitution were declared to be re-eatablished ia 
1920, a regency was set up to fill the gap 
THB BEGENOY causod by the abdication of Charles Haw- 
IN OTNQABY Hungary in 1918, and in 

1921, when the Hapsburg succession was repudiated, tb 
regency was continued indefinitely. 
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Libertarian Constitutions — The Expressionist Stale 

Those countries which in earlier centuries had ffiven a lead (o 
the world in the direction of establishing and safeguarding fk, 
liberty of the individual in the state, began to cone&airait in (Hi 
nineteenth century upon giving to the individual dtken ik 
power to express himself and to make his own views felt in Jocal 
and central government. This endeavour can be regarded as Ik 
positive side of the rights and liberties of the individual, for k 
might be fully protected against arbitrary arrest and imprim^ 
ment, he might have freedom of speech and rdigion, a free pria 
and full right of petition, yet remain quite negative as an atlial 
participant in the government of his country. 

The sum of the individual citizens in the stale, hnom u 
“ the People ”, came to express themselves through what are 
known as democratic institutions, only around the middle of 
the nineteenth century, and even then their will to express (km- 
selves through regular and permanent constitutional form 
received many set-backs. Only the universal mauhood suffra^ 
survived in France of all the gains of 1848 in this direclmvkn 
the Second Republic gave way to the Secorul Empire. In Britan, 
despite the erection of political agitation into a fine art, capaUe 
of stich successes as the passing of the first Reform Act and Ik 
repeal of the corn laws in the thirties and forties, the "Sii 
Points ” of the Chartists, which would have brought a my 
advanced form of popular expressionism into being in Britan, 
were all successfully resisted until the sixties and then onhj 
granted piecemeal The Umted States of America had pmd 
into the expressionist phase in the thirties of Andrew Jadm. 
In Europe Britain had to wait for her second and third Rejom 
Acts and for much other legislation, France for the liberal mpk 
and the Third Republic, and most other countries much longa, 
to reach a similar stage of development. 



CHAPTER XX 


the second and third republics in prance 

Eightben forty-eight was the last of France’s hourgeois 
revolutions. The preceding year, 1847, had seen the 
publication not only of Lamartine’s des GirondinSt 

ivliich looked back to the first great revolution of 1789-96, 
but of Marx’ and Engels’ Manifest der Kommunisten, 
ffbieh looked forward to the Commune of 1871 and 
beyond Standing as it does at the parting of the ways 
between the revolutionary idea which seeks only the 
capture and reform of the machinery of government, and 
Ibat whioli seeks to destroy it utterly, between the striving 
for a readjustment of power between the different classes 
in the state and the resolve to replace the existing balance 
or lack of balance by a dictatorship of one class alone as 
a step toward a classless society, it is not surprising that 
the Fi’enoh Revolution of 1848 and the 
Second Republio have been variously inter- op 1848 
preted, that Tocquoville, writing a preface 
for Ills new edition of De la ddmocratie cn 
Mrique in 1848, could interpret the movement along 
piu'ely political lines and could participate in the affairs 
of the Second Republic as a moderate conservative, and 
that Karl Marx could get himself expelled from France 
by the government of this same Second Republic, and 
then proceed to describe the movement as “ The Class- 
Struggle in France, 1848-60 It is obvious that when 
Tooqueville spoke of democracy in America and in France 
in his edition of 1848, and when Marx subtitled his Neue 
Mdnische Zeittmg, in May 1848, “ an Organ of Demo- 
cracy”, they meant by “ Democracy ” entirely different 
things. This confusion of terms as well as of aims has 

209 
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always to be remembered in dealing with the revolntioii 
of 1848 and the Second Republio, It is a matter of 
emphasis whether one regards the history of the Secoai 
Republic as the beginning of a class-struggle the ead of 
which is not yet discernible, or as the oonsummatioiiofa 
struggle for Liberty, Equality and Eraternity commeaced 
in 1789. 

The reform banquets were primarily a protest against 
the constitutional and electoral ** finality ” of the rigimx, 
of Louis Philippe and Guizot, and it was only to be 
expected that the provisional government of Fehruaiy 
1848 should, as one of its first acts, proclaim univoKal 
manhood suffrage. Both the Girondiag and 
MANHOOD the Jacobins had proclaimed it in theii 


SUFFRAGE 

ESTABLISHED 


constitutions of 1793, without beuig able to 
put it into force, but in 1848 it was made 


use of for the first time in French history in the eleotlon 
of a sovereign constituent assembly. It was this assembly 
that organized the government, supervized the election of 
the President and framed the constitution of the Secood 


Republic. It was also responsible for putting down the 
workers’ rising of June 1 848 . Universal manhood sufifrage, 
thus established, has never since been successfully assailed 
in France, but not all the things that tlio workers de- 
manded in those June days have even yet been achieved. 

The constitution of the Second Republic bears on its 
face the date November 4, 1848, and, indeed, it bears 


CONSTITUTION 
OF THE 
SECOND 
HEPUBLIO 


also the stamp of the fact that it was com- 
pleted after the June days and after the 
episode of the national worlcsliops. A 
specific and separate declaration of the 


rights and duties of the citizen was voted doAvn in the 


constituent assembly, though a short “ Preamble ” was 
substituted for it, stating the general principles and 
aims of the constitution, and Chapter II of the constitu- 
tion itself gives a list of rights guaranteed to the citizen. 
The “ right to work ” and to public assistance was denied 
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ulace in the constitution, and in its stead article 13 
eautionsly promised that public works should be promoted 
{ogive employment, and recognized the duty of the state 
(0 assist the orphaned, the aged and the infirm when their 
families could not help them. That is all. Soared by the 
ijemands of the working-class movement, the bourgeois 
constituent assembly reacted to the extent of falling short 
of article 21 of the declaration of rights of the Jacobin 
constitution of over a half a centmy earlier. 

A single chamber legislature, to be renewed every 
(liiee years, was set up. The executive power was given 
into the hands of a president, to be chosen by direct 
popular vote of the people, holding office for four years 
and not immediately re-eligible. The President was given 
Tvide powers modelled upon those of the President of the 
Vnited States. He appointed and dismissed his o^vn 
cabinet and possessed a suspensive veto on legislation, 
but could not dissolve or prorogue the legislature. A 
couEcil of state, chosen for six years (and half renewed 
every three years) was to bo elected by the legislature. 
It m to bo presided over by the Vice-President (also 
chosen by tho legislature from three candidates presented 
by the Presidont). It was given somewhat indefinite 
powers, including tho examination of and the giving of 
advice oonoorning proposed legislation, and thus occupied 
the position of a sort of quasi second chamber, as if 
the men of 1848 could not decide to have 
one and would not decide to have two. 

Tho separation of powers was insisted upon 
M the first requisite of a free government, 
hut the relationship between legislature and 
esecutive was left vague. The question of tho responsi- 
bility of the ministry to the legislature on which the 
possibility of setting up a parliamentary system of 
government as in Britain, or alternatively of following the 
practice of the United States, depended, was not settled 
in tlto constitution, and was to cause endless disputes 
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between President and chamber during the short life of 
the Second Republic. In January 1861 a debate in 
chamber showed it as favouring the responsibility 
ministers. 

The legislative chamber elected under the new vmiversjl 
suffrage in May 1849 proved to be unexpectedly eon. 
servative. The people had elected Loitis Napoleon Bom. 
parte as first President of the Second Republic, but k 
and it were now confronted with a chamber that was 
in sentiment both anti-republican and anti-Bonapartist. 
LEQisLATnitE The law of May 1860, seeking to limit tie 
ATTACKS universal franchise by sotting up a th^e^ 
PEANOHisB, year residence qualification (instead of ax 
months) for voters and imposing other 
regulations, which would have had fclie effect of disen- 
franchising about three million of the voters of 1848 
and 1849, played straight into the hands of the Prince- 
President, who was seeking to discredit the legislature in 
the eyes of the country in order to be able to increase 
the authority of the executive, seoiiro his own re-election 
in the teeth of the prohibition in the constitution of 1848 
and thus pave the way for a restoration of the empire. 
The assembly’s interference with the right of public 
meeting (out of fear of further socialist agitation) added 
to its unpopularity, and when the President rallied the 
country to liim by demanding tlio restoration of the 
BsoioTjTivB universal franchise, and then, by tlie mp 
"COOT D’ETAT" d’etat of December 1861, dissolved and dis- 
OB 1861 persed the legislature, abrogated the elec- 
toral law of May 1860, and, after oritioixing the con- 
stitution of 1848 and the attempt of the legislature io 
set up parliamentary government under it, demanded 
through a plebiscite the power to frame a now constitu- 
tion, he received a popular vote of over ten to one 


(7,439,000 to 640,000) in his favour. Lord Palmerstw 
was able quite genuinely, though somewhat untactfully, 
to rejoice at the success of a coup d'dtat which ended the 
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career of a reactionary assembly that had cui’tailed the 
liberties and restriotecl the franclilse of the people of 
France. The empire autoriiaire was after all, if already 
in the offing, still in the future, and even at its most 
repressive period it did not assail the universal franchise 
set up in 1^^® jeopardized in 1860-51. Britain had 
lorvait until 1867 for her next “ leap in the dark ”, and 
for another half century after that for complete man- 
hood sufh'age ; Prussia remained a constitutional state 
after 1850 only by the postponement of the universal 
franohise for as long a period ; Austria did not even 
remain a constitutional state. France, therefore, con- 
tinued in one important constitutional feature, to lead 
the world (for a universal franohise was second 
hv no means general, even among the eupibe 
B orthern states of the American Union in tfnivemal 
1850 ) despite the ooming of a second Bona- ^^anchise 
partiat dictatorship. It is, of course, arguable that the 
coincidence of universal manhood suffrage with the 
activities of the empire autoriiaire in France, may have 
persuaded some European democrats that, standing 
alone, it was no adequate safeguard of the libertarian 
sUte, and driven them into wider fields of endeavour. 
The existence of a universal manhood suffi'age (in which 
the Chartists, the reform banqueters, Frankfurt and 
Kremsier had placed so much faith) unaccompanied by 
adequate constitutional and social expression of the will 
and interests of the peopile as a whole, was grist to the 
Marx rather than to the Mill. There is a certain ironic 
si^cance in the realization that Representative Qov&m^ 
seni and Zur Kritih der poUtisclien Oeko^mnie (which 
may be described as das Vr-Kapital) were both written 
and published during the period of the empire autoriiaire. 

It took only one major military reverse (not two, as 
with the first empire) to bring down the Second Empire 
in 1870, and the chaos caused by the Prussian invasion 
and the siege of Paris very nearly brought down the 
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provisional rdgime (neither monarchy, empire, nor gooj 
red republic) that had carried on the war and conducted 
peace negotiations after the fall of Napoleon III. Byjjg 
terms of the armistice with Prussia , a new Prenoh national 
assembly was to be elected forthwith in order that a 
properly constituted authority should exist to conclmfe 
definitive peace. This assembly, elected® 
SSSal February 8, 1871, in accordance with fte 
assembly provisions of the franchise law of 1849 (mtli 
certain incompatibilities suppressed, thus 
making it the widest franchise ever yet seen in Prance) 
met at Bordeaux and proved to be a body of distinct 
conservative and monarchist leanings. Supporters of an 
Orleanist restoration formed the largest party; Bona- 
partists were few ; Gambetta’s republicans, who desired 
to carry on the war when the country as a whole desired 
peace, were not strongly represented. At the moment 
Prance had no constitution and the assembly was able 
to regard itself as sovereign, as the repository of ell legal 
authority in the state. Leaving aside the question ofs 
monarchical restoration for more urgent matters, its firrt 
action was to set up a separate executive power, wilt 
Adolphe Thiers at its head. Ho was not accorded lie 
title of President and the whole arrangement was ad- 
mittedly provisional. Ho exeroisod liis powers imda 
the authority of the assembly and remained a membei 
of it. 

The assembly’s removal to Versailles did nothing to 
reconcile the people of Paris and their radical leaders 
toward this reactionary body, its ambiguous executive, 
its monaroliist sympathies and its obsequiousness toward 
Prussia, and following the signing of tlie treaty of peace 
on March 11, the assembly and its government were 
repudiated in the oap>ital by a revival of fbe 
revolutionary commune. This commune, 
elected on March 28, maintained precarion; 
authority in Paris for two distracted months, until it 


THE FAIUS 
COJIMUNB 

OP 1871 
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ffas savagely crushed by force of arms by the troops 
under tlie command of the Versailles government, the 
Prussian army of oocupation adopting an attitude of 
interested non-intervention. The commune of 1871 has 
received great subsequent publicity because two great 
revolutionary theorists, Marx and Lenin, have generalized 
from it principles of revolutionary behaviour which Lenin 
tad the opportunity of putting into practice on a scale 
far more vast than that provided by the mrandissements 
of Paris in 1871, but in ITrenoh history it remains an 
episode, and in TVeneh constitutional history it was not 
even that. The well-naeaning but confused minds that 
toeeted the revolutionary commune of 1871 were 
responsible for many reforming decrees (abolition of the 
standing army, separation of church and state, reduction 
and regulation of hours of work, giving over the factories 
to the workers) which were neither worked out adequately 
nor possible' to execute properly in the circumstances of 
the time, and they -were driven in desperation toward 
the end to adopt more and more of the paraphernalia of 
the first Fi’enoh Revolution, such as a Committee of Public 
Safety and the Revolutionary Calendar, as magic totems 
to preserve them as the earlier revolutionary government 
had been preserved, and to allow their unconsciously 
Marxian ideals to recede into the background. The 
commune of 1871 was the last personal appearance of 
Jacobinism upon any stage, the Odtterddmnerung of one 
revolutionary cycle subsequently rationalized into the 

^kingoU of another. , . 

Until 1876 Rranoo remained without a constitution, 
and the gap left by the disappearance of the Second Empire 
vaa filled neither by a monarchy nor by a 
republic, though a de facto republic was monabchy 

° ,1 1 NOB REPUBLIC, 

actually in existence. The assembly eiectea jgyj.ve 
in 1871 continued to act as a sovereign body , 
hut the executive was reorganized and the office o 
President created, though Thiers quarrelled wit tie 
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nients) in !Fi’ance, and the letter of the present constitu- 
tion ffoukl need to be very slightly modified (though its 
spirit would have to be fundamentaUy changed) were a 
Bonarohy once again set up, wiling to be content with 
the position and power of the Presidency at the present 
day. Just as the existence of universal suffrage without 
liberty in Fi’ance after 1861 began to make men doubt 
whether the universal franchise was worth, by itself, all 
the tributes that had been paid to it os a guarantee of 
democracy, so did the deliberate blurring of the dividing 
line between monarchical and republioan institutions in 
France after 1870, begin to make them wonder whether 
it mattered very much which of the two existed in a 
institutional state. Certainly, the republican tradition 
in Europe ceased for many decades to be a 
thing that men would die, fight or even republioan 
stand up for. After the fall of the short- 
lived first Spanish republic in 1876 and the 
furtive establishment of the Third French Republic in 
the same year, Europe had to wait until 1910 (when the 
Portuguese monarchy disappeared) for the first success 
of a new wave of republicanism. The Tliird Republic 
was no very striking advertisement for the urgency of 
clear-cut republioan institutions in a state that sought to 
give to its people the fullest possible means of expressing 
their will. A quite vigorous republican movement in 
Britain died down after the early seventies, and has 
hardly been heard of since. Monarchy versus Republic 
as an issue fell out of the unclenched hands of publicists 
and parties into the more eager clutches of debating 
societies, and has remained there (if anywhere) ever 
since. Only when the institutions of a country are 
subjected to fundamental modification for entirely 
different reasons, does the advisability of a change from 
the one to the other any longer arise. Otherwise (except 
in the remoter Balkans) the whole matter has become 
one of supreme indiffei’once to all but a very few vested 

T 
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interests, l^rance, the repuhlio that might easily 
become a monarchy, Britain, the monarchy out of which, 
for its own purposes, a member-state of her Common, 
wealth may legislate the Crown without evoking effective 
protest, Hungary the nominal monarchy that has for 
twenty years remained de facto a republic, Italy which 
expands into an empire while the statm-e of its monarchy 
becomes over more mioroacopio, Albania which ohangcg 
from monarchy to republio and back into monarchy with- 
out the world (including many Albanians) noticing any- 
thing, and Greece, conoerning which it is dangerous to 
be specific, and quite unprofitable — all those are con- 
temporary examples of the doldrums into which a once 
noble controversy has fallen. 

The law of February 26, 1876, on the Organization of 
Public Powers, that of February 24 on the Organization 
of the Senate and that of July 16 on Rela- 
SunoNAL tiona between the Public Powers, merely 
LAWS or 1875 executive and a legislative eysterQ 

and provided machinery for constitutional additions and 
revisions. Apart from the High Court of Justice (to act 
as which was one of the functions of tho *Sonate, and 
whose functions were as much political as judicial) there 
was nothing on tho judicial power, nor was there any- 
thing regarding the rights or duties of man or of the 
citizen. There was thus no single systematic and detailed 
constitutional text, but three ad hoc laws dealing nifh 
specific and limited matters. Yet this has proved to be 
the most durable of modern Fronoh constitutions, tliough 
providing only for tho bare necessities of govorninent and 
laying down no theoretical principles. 

The legislative power was given into tho Imnds of two 
houses, each with tho power to initiate and to amend 
laws, and to reject proposals of the other 
LEGISLATIVE liousc, TIic Cliambor of Deputies was to 
POWER elected for four years by direct popular 

vote on a basis of univemal manhood suffrage. The 
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Senate, of 300 meml^ers, was to consist of 76 members 
elected for lifo bh© existing constituent national 
assembly (with subsequent vacancies to be filled by the 
j Senate itself) and 226 chosen indirectly for nine years 
by electoral colleges in the departments and colonies. 
Indirect election and choice by relatively small bodies 
was expected to produce an upper house tliat would 
counterbalance the directly and universally elected 
Chamber. 

The executive was organized along the lines already 
drawn up in the law of 1873. The President was to hold 
office for seven years and to be elected by 
the Senate and Chamber sitting together as execotwe 
a national assembly. He was to be irre- 
movable except for high treason, and was re-eligible. 
He was given wide powers in initiating legislation, he 
appointed state officials, was head of the army and navy, 
exercised the power of pardon, negotiated treaties, and 
nominated and dismissed members of the Council of 
State, but his powers were only to be exercised tlirough 
miniaters (over whose councils he presided) who were 
responsible to and wlio could be members of the legis- 
lature. Thus a “parliamentary”, and not a “presi- 
dential" republic like the United States of America, 
was set up, with separation of functions but not (to any 
marked extent) of powers. The President could (witli 
the consent of the Senate) dissolve the Chamber of 
Deputies ; the Senate could sit as a High Court to judge 
persons accused by the Chamber ; the constitutional laws 
could be revised or added to by separate absolute 
majorities in each house, ratified by an absolute majority 
in joint session as a national assembly. 

Only two amendments to the constitutional laws have 
been found necessary (that of 1879 removing the seat of 
the government and the legislatui'e ftom Versailles to 
Paris, and that of 1884 prohibiting the appointment of 
further life Senators, taking part of the law organizing 
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the Senate out of the ** constitutional ” eategoiy, and 
forbidding the bringing forward of any proposal to 
abolish the republican form of government), but many 
changes have been effected by ordinaiy 
laws, notably the various electoral laiig_ 
oHANGBs and the rdgime of the Third Republic today 
IS very far from that envisaged by the half- 
hearted republicans and thwarted monarchists of 1875 . 
Despite the absolutely equal powers given to the Ito 
houses in 1876 (apart from the provision that mong 
bills should be originated in the Chamber) the lower house 
has tended to predominate. The Senate, even after the 
reforms of 1884, was still elected by only a few hundred 


people in each department, and, less securely grounded 
on general public approval, has used its great constitu- 
tional powers sparingly except on a few oooasions. But 
it has often proved able, never more so than when 
dominated by a radical majority during recent years, to 
cause a government that could still command the suppwt 
of the Chamber, to resign (Tardieu’s in 1930, Laval’s in 
1932 and Blum’s in 1937, for instance) and it has been 
asserted that its prestige has increased ratiier than 
diminished during the last two decades. The President 
has, on the other hand, receded very definitely into the 
background. Still nominally choosing a prime minister 
(or pj'dsidentdu conaeil), he is in practice bound to accept 
only one who can command a working majority in the 
legislature, or its temporary tolerance ; still priding 
over the council of ministers, he leaves its control in the 
hands of the prime minister and plays no active part in 
shaping policy ; still possessing the power to delay 
legislation and to adjourn the Chamber, he hardly ever 
in practice does either ; still able, with the concurrence 
of the Senate, to dissolve the Chamber of Deputies at 
any time, no President has done this for over lialfa 
century, and a constitutional crisis would probably result 
from any new attempt so to do. The term of four yeare 
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for the Chamber has become virtually as invariable as 
the two-year term of the American House of Repre- 
jentatives. The fact that dissolution of the Chamber 
ffould involve the suspension of the activities of the 
Senate as well, is no incentive to the latter body to co- 
operate with any President who might wish to secure a 
Solution. 

The elaborate system of standing committees or 
jureflHai (eleven in the Chamber and nine in the Senate) 
that bus groivn up in the legislature 
during the present century, has tended to sTAMDma 
increase the vulnerability of the ministry 
in power, already subject to the wide challenge of the 
interpellation that may bring it down on a minor point, 
and Uable to dismissal at the hands either of the Chamber 
or of the Senate. The powerful budget committee, in 
particular, can completely stultify the financial policy of 
a government. Though France has a parliamentary 
)xccutive, its treatment at the hands of legislative com- 
nitteea resembles far more nearly that meted out to the 
lon-parliamentary executive of the United States (whose 
Mntinued existence is not affected by adverse committee 
recommendations or legislative votes) than that to which 
the British oahinot is subjected. Any French finance 
minister might envy the control over the passage of his 
budget into law that can he exercised by a British Chan- 
cellor of the Exchequer. Any British back-bencher 
might envy the control over government measures that 
his ihenoh counterpart can exercise in committee or by 
interpellation. Indeed, it has been said that government 
in France is carried on not by the ministers “ OOVBBH- 
hutby the chambers, a form of government stENi by 

by mass meeting that some deplore as 
prcduoing acute ministerial instability, and others praise 
as the nearest approach to a true democracy in existence 
in the world today, for the composition of the ministry 
tends to change as the feeling of the legislature changes, 
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instead of the legislature, between elections, being as 
completely at the mercy of the cabinet as the people, 
under a representative system, tends to be at the mcn^ 
of the legislature. The group system in the French 
chambers is both a cause and an effect of this ministerial 
fluidity. French ministries may be regarded as normally 
in a state of suspense in their legislature. Any cooling of 
the legislature toward them and they are promptly 
precipitated. In Britain the ministry tends to remain 
crystallized for the whole duration of a Parliament. 

The fixed point in the electoral system of the Third 
Eepublio has remained the universal manhood suffrage, 
but the method of voting has been varied considerably 
by successive electoral laws, only to return during the 
last decade to the original system set out in tiro organic 
electoral laws of 1875, This system was the scrulin 
d'arrondissement (the one member constituency) rvith 
nrovision for scrutwi de hallotage (a second 

EXPEMSIBHT ^ 

^7ITH METHODS ballot betwoon the two leading candidates 
OP voTiNQ should no one candidate obtain a majority 
of all votes oast in the first election). Between 1884 and 
1889 this was replaced by the scruUn de lisle (wlioreby 
each department formed a multi-member constituency 
and the voter was allowed to approve from a list of 
candidates as many as there were seats to be filled in tlie 
department) and the second ballot was eliminated. 
Though this was quickly abandoned in favour of the 
earlier arrangement, agitation continued in favour of 
some improved form of the scrutin de lisle, and finally, 
in 1919, when constitutional devices everywhei'o were 
being overhauled, an elaborate compromise law was 
passed, introducing the large constituency once again, 
with proportional representation but with bonuses for 
the lists of majority parties. An "electoral quotient” 
had to be worked out in every constituency, and an 
" average arrived at before seats could bo appor- 
tioned. This too proved unsatisfactory, and non© but 



cit. XX Second and Third Republics in France 283 

the mathematically minded will bemoan its abandonment 
in 1928, after alterations in 1924 had still failed to maJee 
it either more effective or easier to comprehend. I*or 
by-eleoMons the old system of the second ballot had 
been retained, and since 1928 the scruiin d*arrondissement 
and scrulin de ballotage have come into their own again 
for general elections as well, A practice springing from 
the existence of the second ballot has been the tendency 
to form electoral cartels (the agreement in advance by a 
group of parties all to support the candidate of any of 
those parties up for second ballot against an outside 
candidate), This was used with considerable effect by 
tlie parties of the “ popular front ” in the elections of 
1936, and certain sections of the right and centre have 
iubsequently demanded fresh electoral reforms, involving 
:he suppression once more of the second ballot. 

The tendency on the part of reoent French govern- 
nents toward demanding “plenary powers” from the 
jhambei’Sj for the issuing of deoreo-lawa aim- 
ing to ease domestic or international tension, " 

[ind on the part of the chambers readily (on 
most occasions) to grant suoh powers, has made serious 
inroads into the immediate control of the legislature over 
the executive that was previously suoh a salient charaotor- 
istio of the Government of the Third French Republic. 
This readiness of a virtually sovereign logialature to 
abdicate for the duration of any real or alleged period of 
emergency in national aSairs has undoubtedly lowered its 
autliority and its prestige in the country. It remains to 
be seen whether this prestige and authority can he re- 
covered, or whether the corollary Avill be a permanent 
stiffening of executive authority in France, with a shift 
from the “parliamentary” to the “cabinet” type of 
government — or. oven further. 


OHAPTEE XXI 


THE SUM OP A CENTURY OF INSTITUTIONAL REFOBM 
IN BRITAIN 

“ The great juggle of the English constitution. A thing 
of monopolies, ohurohoraft and sinecures, armorial hoens- 
poous, primogeniture and pageantry.” Such was the 
view of Richard Cobden in 1838. To what extent would 
the changes of the subsequent hundred years have served 
to mollify his scorn, could ho have lived to observe them? 

He was writing after the first Reform Act, after the 
great spate of legislation of the first reform administration, 
and after the accession of Queen Victoria, all of Avhich 
proved to be the beginnings of trains of development that 
were considerably to alter the emphasis of tlie British 
constitutional system, but he was also writing in the 
ora of " Finality ”, in the shadow of an 
depression, in the midst of the 
Chartist agitation, and before Peefs ad- 
ministration of the forties and his own Anti-Corn Lair 
League had swept aside what he regarded as the greatest 
anomalies of the situation in Groat Britain. It was the 
age in Britain, as in France, of the admission of the lesser 
hourgeoisk to some share in political power. Indeed it 
has been said that local government in the towns was 
handed over to this one class by the Municipal Corpora- 
tions Act of 1836, But in the national sphere its influence 
was as yet negligible beside the entrenched wealth and 
social prestige of the old governing class in Britain, or 
in the managed parliaments and bureaucratic oligarchy 
of Louis Pliilippe. British and Fronoli radicals were, in 
tliese days, prone to envy each other’s countries, the 
former to regard 1830 and tho latter to regard 1832 as 

284 
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the more promising advancSj but for anything approach- 
jntr a democratic regime they had both to look across the 
Atlantic to the United States of Andrew Jackson, though 
even there Charles Dickens was to provide an antidote 
to Tooquevillej and the blatancy of the newly perfected 
spoils system was to tend almost to reconcile Englishmen 
to the vagaries of the Circumlocution Office and French- 
meatothe “packing ” of the Chamber. 

By 1938 France and Britain, the one by fits and 
starts, wild rushes forward and sudden retrogressions, 
the other by a gradual, sometimes imper- 
eeptible, and entirely unexciting progression, 
had both again reached similar positions, 
constitutionally considered, though the institutions 
through which they worked differed considerably in 
detaO. Nevertheless, it was possible for statesmen on 
both sides of the Channel to refer without ambiguity to 
their common interest in democratic forms, parliamentary 
government and the liberty of the individual (in a world 
that WM seeming to turn away from all three) as reasons 
for their continued solidarity. Both had universal man- 
hood suffi’age and Britain allowed votes to women as 
TCli; both had a bicameral legislature in which the 
lower house tended to dominate, but in which the upper 
house remained not without inffuenoe on legislation and 
the fate of governments (though this became very much 
less in Britain after the Parliament Act of 1911). But the 
differences in detail were many. While “ parliamentary ” 
u a term that can generally be applied to the form of 
government in both countries, parliamentary government 
is rather differently interpreted. No French ministry is 
able, normally, to exercise that measure of control over 
the business and the decisions of parliament which its 
1 British equivalent usually possesses ; in France the aots 
of civil servants in their official capacity and their dealings 
with the public are governed by separate administrative 
laws and are reviewed in special administrative courts, 
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instead of coming under the ordinary law of the land in 
the ordinary courts of the country ; the bureavx of the 
Chamber and Senate exercise a more pow®. 
“ PAHLiA- fui control over legislative proposals tian 
“MiNia- do any of the more amorphous committees 

Q^TOMENOj of British Parliament ; the destruetiw 

force of the interpellation as a weapon of 
aggression against the ministry in Prance, is by no means 
matched by the means at the disposal of His Majesty’s 
Opposition or of the dissatisfied private member for 
calling the government to account. The form of govern- 
ment existing in Great Britain today has indeed been 
characterized as “ ministerial ” because the ministry 
tends to dominate Parliament, and the term “parlia- 
mentary ” has sometimes been reserved for the form 
where, as in France, the parliament tends to dominate 
the ministry. The fall of a ministry (when it involves 
more than a mere cabinet reshufiie) still remains a major 
crisis in British political life ; in Franco it need be nothteg 
of the sort. In Britain it is nearly always, but in IVance 
it is hardly over followed by a general election. The 
term of a British Parliament is now in practice never 
as long as the five year legislative term, but corresponds 
to a ministerial term. It ends when a ministry goes out 


of office, or else when the ministry in power judges the 
moment most propitious for it to socm’e a fresh mandate. 
To wait the full term of five years would be playing into 
the hands of the opposition by depriving the government 
of the advantage of the element of surprise and of choosing 
the best tactical moment. In tlio twenty years between 
1918 and 1938 Britain had seven general elections, but 
France, though the legal term of a legislature is one year 
shorter, had only five. 

The very area to which the Britisli constitution 
applicable was difierent in 1938 from what it had bera 
in 1838, for Ireland, whoso parliament had been suppressed 
in 1801, climaxed the long and bitter home rule agitation 
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, (jQinpromise which, in 1921, gave her two separate 
Lments, and a partition of her soil 
Mch maintained the close connection of andpabtimon 

of northern counties with Great ^^elakd 
Britain but gave the remainder, as the Irish I’ree State, 
the virtually independent status of Canada, a status 
recently altered to de facto independence {though the de 
jure position created by the legislation of December 11 
and 12, 1936 j by the adoption of the new constitution 
ofKire in December 1937 and by the Anglo-Irish agree- 
ment of 1938 remains equivocal). Despite the existence 
of nationalist movements in both Scotland and Wales, 
neither of these countries possessed in 1938 the auto- 
nomous position and separate parliament (which did not 
involve loss of concurrent representation at Westminster) 
of the one million inhabitants of the six eoimties of 
Northern Ireland. This arrangement called by one critic 
“a form of home rule that the Devil himself could never 
have imagined ” and by another “ a Stormont in a tea- 
cup”, has been uneasily but tenaciously maintained, 
with the aid of the repressive Civil Authorities Act of 
1922 (which was continued year by year until 1933 and 
then made a permanent piece of legislation) in the teeth 
of all opposition, both within and without the six 
comities. 

In 1938 the British parliamentary franchise had, for 
a decade, been universal for both men and women at the 
age of 21, subject only to a residential qualification for 
inelHsiou on the register of electors. Legislation accom- 
panying the various extensions of the franchise had 
produced throughout the country, constituencies roughly 
equal in population, with the exception of 
the relatively few two-member borough and and the 
j university constituencies, The secret ballot 
' tad been in use since 1872 and the voting in 
a general election was all on one day throughout the 
country (with the exception of the university vote), and 
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no elector co\ild oast more than two votes (or one in any 
particular constituency), but no device suoli as the secwii 
ballot or any form of proportional representation (except 
the latter in the two-member university conatitnendts) 
had been adopted, despite much dissatisfaction in some 
quarters because of the frequent election of candidatej 
who secured only minorities of the total votes castinthdr 
constituencies when there were more than two candidate, 
and at the occasional control obtained over a majority of 
the seats in the House of Commons by political parties 
secm’ing only a minority of the popular vote in the 
country as a whole. Membership of the House of Coitiiboib 
was open virtually to all men and women over the age of 
21 in the country (indeed, between 1918 and 1928, women 
could be members at 21 but could only vote at 30 1) with- 
out property qualification or religious test, and both 
salaries and travelling expenses were paid to them, but 
as yet only a handful of women had succeeded in 
becoming members of any Parliament, wliilo a large pro- 
portion of the male members oontinuod to be drawn 
from the oconomioally prosperous and socially prominent 
classes, though certain professional groups (such as the 
rising lawyers, the retired civil soivants and the trade 
union officials) tended to enter Parliament in appreciable 
numbers. 

The House of Lords has a largo and unwieldy member- 
ship and is still made up in the main (in 1838 this had 
only very recently booomo tlie case) of 

HOUSE OP 1 1., / . •. 1 • ■ I 

LOMs AND hereditary peers, b.ut its business is rarely 
conducted by more than about ten per cent 
of its full membership. A century ago it 
had already long since lost the right to initiate financial 
legislation, but its power to amend or to reject it, though 
rarely exercised, had not been expressly denied. The 
episode of the repeal of the paper duties in 1860-61 
checked the power of the House of Lords to amend, and 
the Parliamentary Act of 1911 took away its power t« 
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reject inouey bills. Its power to reject ordinal^ legis- 
lation had been shown by the struggle over the Reform 
of 1832 to be subject to practical limitations, but tliis 
Dover continued to be exercised, and was not legally 
impaired until the Parliament Act of 1911 reduced it to 
a mere suspensive veto. Since 1914 there has never been 
a difference of opinion between the House of Commons 
and the House of Lords regarding the merits of any piece 
of legislation, that has persisted long enough, without one 
jjouse or the other giving way, for any bill to have needed 
{0 become law without the consent of the House of Lords, 
but the existence on the statute book of the act of 1911 
has not been without effect upon the votes and abstentions 
cf their lordships. None of the many proposals for the 
reform or abolition of the House of Lords had come to 
anjthing by 1938. The House had itself successfully 
withstood the attempt to institute life peerages, though 
it had pei’mitted the creation of a limited number of 
ojicio lav lords. Apart from the exceptions of these law 
lords and of the senior bishops of the Church of England, 
the hereditary principle remains the exclusive basis of 
membership. In contrast to the appellate function of 
the House of Lords acting (through its members with 
the requisite legal qualifications) as a court of law, which 
has tended to increase rather than to diminish in im- 
portance, the criminal trial of a member of the House 
by his peers remained an embarrassing archaism mitil the 
procedure was abolished in 1937. 

With the enormous growth in the sphere of the activities 
of the central government, which began with the new 
legislative preoccupation of the first reformed Parliament 
but which became far greater when what Dicey has called 
collectivism replaced utilitarianism as the q^owot of 
D iainspring of such activity around the uikistbbiad 

■ 1 ° . i-n • il AOWVrrlEB 

eighteen seventies, and greater still in tlie 

twentieth century when the continental and overseas lead 

in national insurance and pension schemes was followed 
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in Great Britain. The size of the ministry (like thaU 
the civil service) increased considerably. Beside old 
lil?e Lord Privy Seal, Lord President of the Couneil, 
Chancellor of the Exchequer, and tlie Secretari® of 
State (increased from two to five during Gobden’s Kfe. 
time, and subsequently to as many as nine— itself j 
reflection at the increasing need for division of labotu 
in government), many new ones such as Minister of 
Education and Minister of Health have been create 
since his time, and a number of minor departmenk, 
such as those of Mines and Pensions, have come into 
existence, while the Post Office, modernized only from 
1840 onward, has become not only the greatest busine*} 
enterprise of the state, but latterly a near approack 
(with its interest in radio broadcasting and cinema films) 
to a “ Ministry of Propaganda ” such os exists in so 
increasing number of other countries. All this has meant 
the existence of a ministry far too unwieldy for the 
efficient control, as one body, of policy. The cabinet, 
itself swollen in size, “ no longer very small or very 
secret’', has not only fulfilled this function for the many 
departments not directly represented among its raembei*, 
but has also become the body which really legislates, h 
has been pointed out that the cabinet (and 

OASINET 

KBALLy indeed, a few members only of the cabinel) 
LBoisr-ATBs frames the annual financial budget and that 
the House of Commons has in practice scarcely more 
control over a money bill than has the House of Lowb. 
It is allowed to debate the budget, but the government 
. is in a position to get any proposed amendment rejected, 
and rejection of the whole of any financial measure by 
the House is unthinkable. Even the cabinet has tended 
to become unwieldy, and the ancient device of the " innei 
cabinet ” of specially important ministers of state b»* 
remained as potent and as informal as ever, tliougli during , 
the war of 1914-18 an organization known as “The War j 
Council” of five (augmented temporarily from time to 
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time by the presence of visiting dominion prime ministers) 
fame officially into being. The Prime Minister (un- 
recognized officially as a separate officer of state until 
1905 ) has tended to become more and more a "chief 
executive” comparable in some ways to the President 
af the United States, using the other ministers (who are, 
of course, personally selected by him) as 
his mouthpieces. The tendency for parlia- MINISTER 
mentary questions upon almost every sub- 
ject to be addressed in the House of 
Commons direct to the Prime Minister whenever important 
principles of policy are involved, leaving only routine and 
detailed points for the appropriate departmental heads, is 
perhaps due to a realization that he has acquired in the 
ministry and in the cabinet a paramount position that 
earlier Prime Ministers, from the younger Pitt onward, 
have occasionally oocuioied by sheer force of oliaracter, 
but which does not seem until the twentieth century to 
have been recognized as an essential characteristic of the 
office. Electors are now asked to trust tlie Prime Minister 
lo pursue whatever policies he shall think fit, rather than 
to approve in advance some definite programme with 
which he has gone to the country. They, and Parliament^ 
a well, are required to listen to his confessions of faith, 
hope, despair, subterfuge, orror and perplexity, but he 
has reached a semi-mystical position in the constitutional 
sjitem that makes him able to demand and to secure 
from them a blank cheque suoli as Pitt would have failed 
to recognize, Peel would have refrained from using, 
Palmerston would have laughed at, ^^ladstone would 
have torn to pieces and Disraeli would have held up to 
the light. Prom the Divino Right of Kings, three hundred 
years of constitutional development and controversy has 
brought Great Britain to something that seems to have 
features of the Divine Right of Prime Ministers. Since 
1922, when Lord Curzon was passed over in favour of 
Ik. Baldwin, it has been recognized that membership of 
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the House of Lords is not oompatible with the premia, 
ship. It has yet to be established that any other eabinei 
office (with the exception of that of Chancellor of the 
Exchequer, where there has always been a praotical bat 
ewer since the Treasury went into' commission) carries a 
similar incompatibility. Indeed, the Ministerial Salaria 
Act of 1937, by limiting the number of ministers and 
under-secretaries receiving the salaries speoified, that 
may sit and vote in the House of Commons, seenu 
oalculated to preserve for members of the House of Lotda 
an appreciable number of important ministerial position 
in future governments. 

The British civil service, at which the genorainon of 
the reform age so justifiably pointed with scorn aa inno 
way comparable to the efficient bureaucracies of one or 
two continental countries, has, in a century, changed 
beyond recognition. The few hundred 

Oivtc. SEBVIOE , , , II .J. j 

BY SIERIT AHD olerlcs of 1838, haphazardly recruited on a 
EXAftHNATioN Qf patronage, had changed into a 

third of a million officials, chosen almost exclusively on 
a merit system and after careful examination. The 
merit system, introduced first into the Indian oM 
service, when the state took over from the East India 
Company in the eighteen fifties, spread within two decades 
to the home civil service, and has now oomplotely con- 
quered every citadel except the ivory tower of the (liplo- 
matio corps, and even there, though nomination survives, 
the nominees are put through the examination filter. 

The permanent and administrative side of the oxocutive 
arm which is the civil service (including the police force), 
oABiNEO! the formal and symbolic side which is the 
GIVES UNITY oroivn, and the political and parliamentary 
MENTAL Side which is the mimstry, are Jinkea to- 
SYSTEM gether by the cabinet, whose members are 

at one and the same time the heads of government 
departments in Whitehall, the leadoi-s of the party in 
power in the Houses of Parliament, and Privy Counoillots 
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advising tlie king at Buckingham PalacQ. A oahinet 
minister may iiave to divide himself into tliree parts in 
(he course of his duties, but this division of functions 
paradoxically has to serve to keep the machinery of 
state working together, or if it does not, so much the 
woKO, for he is the only common denominator in the 
system. Such a system, of coui’se, has its dangers, and 
tha two constitutional principles of the sovereignty of 
Parliament and the rule of law which were definitely 
established dui’ing the century following the revolution 
of 1688, and given new significanoe by the legislative 
activity of the nineteenth century, had i^eaolied their 
apogee when Dicey defined and discussed them with 
crystal elai’ity in the eighteen eighties. At that time 
Parliament stood at the pinnacle of its prestige, and even 
Prime Ministers trembled before it. As a law-making 


body it had, in the space of half a century, transformed 
the country. Parliament had done so much in so short 
8 time tliat it was perfectly natural to insist upon the 
axiom that there was nothing that Parliament could nob 
do (except, of course, to order the extermination of all 
bluo'eyed babies, as Dicey, with heavy humour, pointed 
out), and British liberties appeared so sooure beliind the 
inflexible armour of the rule of daw that Dicey ‘a praise 
of certain foreign ways of doing things seemed almost bo 
be iixelevant. But a quarter of a centxuy 
later Dioey himself was beginning to doubt op parma- 
whether the rule of law was being fully main- ° 

tallied, though he stoutly denied that the 
sovereignty of Parliament, as ho had defined it, had been 
impaired, and after the lapse of a furtlier quarter century 
another prominent lawyer Was discussing wliat he called 
"The New Despotism” and the Lord Chancellor of the 
day (1929) was setting up a committee to report on the 
safeguards necessary to secure the constitutional prin- 
ciples of tlie sovereignty of Parliament and the supremacy 
of the law. This committee had to consider tho powers 


tr 
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exercised by and under tlie direction of (or by persons # 
bodies appointed specially by) ministers of the crown, li^ 
way of delegated legislation and of judioiol or gnaj 
judicial decision. 

Both these enquiries were based upon the assumpfea 
that Dicey’s famous analysis of the British oonstitutia 
had been a sound one, and that a careful adherence to th 
principles of the sovereignty of Parliament and the nle 
of law was still advisable, but from other quarters came 
the suggestion that, even if they were valid when Dicej 
wrote, these principles were now antiquated and hardk 
suited to the needs of the British state. It was argued 
that the complexity of modern governmeni 
pMNoiPLEg made delegated legislation absolutely essen- 
ATTAOKED AS evoi'-inoreasing extent in all 

civilized countries ; that acts of Parliament 
could no longer foresee every eventuality, and must per- 
force give ministers discretion to amplify, modify or even 
to ignore certain of their clauses. It was also argued that 
a similar pressure had caused officials to assume judicial 
or quasi-judicial functions under the direction of depwt* 
mental heads, and that though this “ trial by Whitehall" 
was not legally trial at all and was actually a denial d 
the rule of law, the remedy was not simply to cut off 
its head and return to tlie Dicoy-puro principle, but to 
recognize that these buroauoratio judicial powers must 
be regularized by the adoption of some form of droil 
administratify for the evil was not the existence of adiniuh 
trative tribunals, but to have the courts without the law. 
Even Dicey himself, while asserting that the basic prin- 
ciples of the British constitution in tho year 1884 were 
the sovereignty of Parliament and the rule of law, had 
suggested the advisability of making use of delegated 
legislation, and had pointed to the merits of a system d 
administrative law, but his plea for a systematic treat- 
ment of future needs in these directions was ignored. 

While the growth of administrative tribunals withoirt 
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systematization under a code of administrative law 
jfljgbtliave alarmed Cobden as mucli as it did Dicey and 
Hewfvrt, lie would probably have expressed gratification 
» fkA rporeaiiization of the ordinary courts 

SHIieiC g , .T, .. . BEOROAHIZA- 

of law that has been carried out in Bntam hon op 
since his day. Ho himself saw the begin- 
ningg ill the creation of the Judicial Com- 
mittee of the Privy Council in 1833, of the County Courts 
in 1818 and of the new Probate, Divorce and Admualty 
Courts, hut the reforms of 1873-94 and subsequent 
changes, produced a thoroughgoing and much needed 
gnipMeation by completing the fusion of law and equity, 
drawing the line carefully between central and local 
(onrts, as well as between civil courts and criminal comts, 
and roiuiding off the system of courts of appeal. He 
might have been less complacent about the disappearance 
of one ancient legal institution, the grand jury, or jury 
of presentment, in tlie twentieth century. 

Cobden saw also the beginnings but not the completion 
of the reorganization of British local government inatitu- 
I tions, The Poor Law Amendment Act of „EOBaAKizA. 
1834 hadset up the Union, an administrative won of local 
; unit intermediate between the shire and the 
I parish and had applied the principle of election in the 
i choice of the now local guardians of the poor, while the 
i JIunieipal Corporations Act of 1836 had extended the 
j principle of election by all ratepayers to the government 
j of all the boroughs of the country (with the exception of 
the City of London and Winohelsea). The Public Health 
Acta of 1848 and 1872 created local government districts 
and rural and urban district councils for areas outside 
ffiumcipal boundaries, bub not until the County Councils 
Act of 1888 and the District and Parish Councils Act of 
1894 was the new democratically elected hierarchy of 
local government bodies in administrative counties and 
county boroughs, in urban and rural districts and in 
civil parishes, completed, and virtually all the od hoc 
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bodies (that had been created for special purposes in the 
era of transition) liquidated. The Local Govrannwit 
(De-Rating) Act of 1929 completed the absorption of 
the ad hoc authorities into the regular local governmait 
system, by abolishing the one remaining type, the boards 
of guardians of the poor created in 1834, and replacii^ 
them by public assistance committees of the local 
councils. With the reorganization of local government a 
new class of expert came into existence, the paid local 
government official, devoting his whole time to workliai 
had previously fallen by rotation upon citizens as a whole 
and making possible the efficient working of the policies 
laid down by the elected local councils, whose inembus 
were unpaid and rarely able to devote more than a part 
of their time to local government. The central govern- 
ment, which had abandoned so much of the initiative 
in and control over local affairs in the seventeentli and 
eighteenth centuries, was able to onsme that, havwg 
created a new and uniform system, it could keep it 
uniform, notably by the power to make or withhold 
grants for local purposes, and by its inspectorate to super- 
vise local government activities. 

In 1938 Great Britain remained a monarchy. Cobden 
lived to see the British monarchy once more a popular 
institution after a sorry fall in its pres% 
at the hands of the sons of George III, but 
he did not see it go once more under a cloud 
in the late eighteen sixties and early seventies (when 
Bagehot could write of “ a retired widow and an unem- 
ployed youth ” and a vigorous republican movement 
could briefly flourish) nor rise to new heights as an imperial 
symbol after 1877. The coronation ceremony of 1931 
would have presented familiar features, but the abdication 
crisis of 1936 would have been beyond his experienceot 
imagination. 
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CHAPTER XXII 


EXPANSION OF WESTERN CONSTITUTIONALISM- 
LIBERTARIAN INSTITUTIONS IN TRANSLATION 

Xhb expressionist state was developed by gradual pro- 
cesses, and upon a basis of existing institutions, in the 
rnited States of America, I^ranoe, Britain, , 

^ ^ 111 *1 n -i U BERT ARI A bf 

SwitzBrla^ndj tliG two JMotherlajiid and tho govbrnmbkt 
ihreeSeandinavian countries, to a degree that 
made it, by the end of the nineteenth century, the most 
envied form of political organization in the world, but in 
no other sovereign state had it, by that date, achieved 
conspicuous success. In Latin America the Brazilian 
empire, which had contained germs of a libertarian 
disappeared in the eighteen eighties, and of the 
republics only Chile seemed capable of a sustained effort 
in the direction of parliamentary government as under- 
stood in libertarian countries. In Europe the short-lived 
first Spanish republio of 1873, which also might have 
developed in this direction, expired after a few months, 
and the trend was arrested (as it had been previously in 
1814, 1823 and 1846 and was to be yet again in 1936), 
while the inflated Piedmontese Statuio in united Italy 
gave only a libertarian veneer, and neither in member- 
state nor in Rmh did united Germany or disunited 
Austria-Hungary embrace the libertarian form or even 
acknowledge it to be desirable. 

Outside Europe and the independent states of the 
.Americas, the most highly developed forms of government, 
until quite late in the nineteenth century, were the more 
suhtle kinds of oriental despotism, such as were practised 
hytheManchu dynasty in China, the Tokugawa Shogunate 
in Japan and by certain of the “ protected ” princes of 
207 
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India, Malaya and the East Indies. The new eraofftj 
expansion of European interest in these parts of the 
world, and the revival of imperialism that 
OF SS.PE ” ifc engendered, were pioneered by the leading 
WIDENS ITS libertarian states, and one by one tla 
APPEAL oriental despotisms found themselves loang 

face in contact with these states, either by having to 
submit to the loss or drastic curtailment of their inifc- 
pendence, or else • by having to make humiliating cwi- 
cessions in the form of trading privileges and extra- 
territorial rights. It was only natural that this libertarian 
form of government, which appeared to malce its expon- 
ents so irresistible against oriental rulers and peoples (« 
even against semi-oriental ones like those of Turkey and 
Russia), should have presented itself as wortliy of study, 
and possibly of emulation, by those who had been bruised 
in contaot with it. This type of government appeared 
to go hand in hand with the highly developed economi? 
organization and industrial development of the con- 
querors, but while the latter could only be copied by 
slow and painful processes, the former could be made 
use of, it was thought, simply by producing libertarian 
constitutions in translation. 

Though there was much freedom in the translatioo, 
this freedom did not always extend to tlie form ofgoTem- 
ment set up, any more than it had done when the new 
republics of Latin America had translated the United 
States constitution into Spanish and Portuguese f« 
themselves. This applied as much when tlie libertarian 
form was translated for the use of depen- 
dencies of the libertarian states themsclns 
as when it was adapted by independent 
states. The libertarian states have been most grud^' 
with their free institutions except to dependencies situated 
at great distances from the mother-country, in tempeiak 
lands, and populated by people of their own or simila 
racial stock. These obtained a large and increasiDj 


DtPHOTOTIES 

IN 

TRANSLATION 
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measure of home rule, but dependencies in temperate 
lands, ueur or adjacent to the mother-country, tended for 
strategic and other reasons to be kept on a much shorter 
string. The best they could hope for was to be ruled as 
integral parts of the states under whose sovereignty they 
had fallen, but more often they were ruled as provinces 
ffith less hberty, either of the subject or of self-expression 
as communities, than was possessed by the peoples of 
the dominating states. The British policy toward Ireland 
and tlie French toward North Africa are oases to point, 
and though libertarian institutions did not exist in the 
Rapsburg monarchy, provinces such as Bosnia were far 
more remote from them than were the two dominat- 
ing partners in the Ausgleich. Tropical or sub-tropical 
dependencies not too far distant from the mother-country 
could sometimes be treated integrally, but when far away 
they tended to be subjected to strict military control for 
the protection of the ruling minority and of its interests. 
Empty and undeveloped lands had first to be populated 
&om the home country, and these tended to copy the 
form of government at home with certain variations, if 
they were allowed to do so, but dependencies with large 
existing populations and established dynasties, either 
continued with their old institutions after tlie old rulers 
had been made vassals of the dominating state, or else 
the rulers were deposed and they were placed under 
imposed bureaucratic systems run by imported adminis- 
trators. The greatest difficulty in the early stages of the 
imperial revival was experienced with tropical depen- 
dencies containing large uncivilized or seini-oivilized 
peoples (such as the Belgian Congo), but later on a greater 
problem arose in connection with dependencies (such as 
India) which contained large populations with pre-ej^ting, 
1 perhaps ancient, civilizations of their own, upon which the 
culture and institutions of the ruling state had, it was 
thought, to be grafted. . 

Britain, Fi-ance, the United States of America. Bel- 
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gium and Holland, all belonging to the libertarian ciide, 
emerged as the leading colonial poAvers of the imperial 
revival, Germany and Portugal, neithfir of 

“ libertarian 

POWERS AND state at the end of the nineteenth centniy 

OTHERS 

of consequence, but Germany’s was but a skeleton of a | 
colonial empire, and was soon to disappear (to become a ^ 
skeleton in the cupboard for the rest of the colonial 
powers) and Portugal’s was but a remnant of her spoik 
of the first great modern era of European discovery and 


expansion overseas. 

Eranoe, Belgium, Holland, Germany and Portugal 
refrained from giving the libertarian principle its head 
PHANOB, ii'L colonies. Though the policy 

HOLLAND, of “ association ” replaced that of “ assimila- 

gSSy and tion ” in Prance’s attitude toward her 
PORTUGAL colonies, and their limited but direct repre- 
sentation in the Prenoh Senate and Chamber of Deputies 
made the central legislature of the republic a truly 
“ imperial ” parliament such as the British Parllomcnt 
had never been, her colonial system allows for no fully 
self-governing colonies, thougli partial self-government 
has in places been granted. The Dutoli Bast Indies, or 
Netherlands India, and the lessor Dutch colonies, hare 
been treated to even fewer gestures in the direction of 
self-government, and the Belgian Congo, rescued from 
the untrammelled clutches of Leopold II by the cession 
of the oynioally named “ Congo Ereo State ” in 1907 and 
by the colonial law (which placed it under the control of 
the Belgian parliament), has continued to be ruled on the 
“ plantation ” basis. The German colonies lost in 1919 
had been administered by skilled administrators entirely 
under the control of the home government. Portugd 
deposed her ruling dynasty and became a republic in 
1910 without her “ old colonial system ” being appreciably 
affected. The same may be said of the elieot of her law of 
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1920 and her decree of 1930, each of which re-wrote section 
V(colonial administration) of the constitution of 1911. 

Though Britain has continued to keep many, and the 
United States a few colonial territories, in a purely 
denendent state, the problems for these 
t^rcountries were more complex and the 
fforernmental solutions devised more varied. 

Britain’s crown colonies of various sorts (but all under 
ffovernors directly responsible only to the home govern- 
ment) stand at one end of the scale, and Canada, Aiatralia, 
Xew Zealand, South Africa and Eire (aU for most practical 
purposes independent nations with individual constitu- 
tional systems, which receive separate notice elsewhere), 
at tlie other, but intermediate between these, several 
small territories (such as Ceylon, Cyprus and Burma and 
the “ lost dominion ” of Newfoundland) and one very 
large one (India), stand in a more ambiguous position. 

Nowhere in the world has the libertarian tradition had 
such a struggle with its conscience as in British India 
, daring the last hundi'ed years ; nowhere else 
I have British institutions been translated 
into Buoh startling Baboo ; nowhere else has so little 
substance of self-government oast so many shadows of 
constitutional forms. After two centuries and a half 
of administration by the East India Company of a 
territory constantly growing in size and complexity, 
British India came under the exclusive control of the 
British government in 1868, the government having 
participated in its supervision and in the completion of 
a centralized administration since the reorganization 
resulting from the legislation of the last quarter of the 
eighteenth century. The policy of centralization and 
strict administrative control by British officials was 
I continued (being underlined by the creation of the “ Indian 
Empire” in 1876) into the twentieth century, and while 
the principles of the libertarian state became familiar to 
an avrATi 'nlivv.V.n'n. /I-F Tn/np.ns with the spread ..of 
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western education in their country, these principles fomKi 
little place in the government of India before 1919, anl 
a place still quite unacceptable to advanced Indian 
opinion under the system of “ dyarchy ” set up by tlie 
Government of India Aot passed by tl# 
DYAEouy, British Parliament in tliat year. The 
pressure of war conditions, just as it had 
prompted Parliament to grant a measure of female 
suffrage at homo and further to democratize tlie system 
of representation generally, also produced the declaration 
of August 20, 1917, which promised “ the gradual develop- 
ment of self-governing institutions with a view to lie 
progressive realization of responsible government in 
British India ”, The Ghelmaford-Montague report, which 
followed upon this declaration, introduced into Indian 
constitutional history the system of dyarchy that was the 
salient feature of the act of 1919. Under it certain oflhe 
local governments in the provinces wlueh, up to that 
time, had merely acted as agents of the central govern- 
ment of India, had specified power's transferred to them, 
and ministers responsible to elected provincial assemblits 
were to exercise these “ transferred ” powers. The 
remaining, or " reserved ”, powers still lay directly in 
the hands of the central government of India, whitb 
was now given a bicameral legislature consisting of 8 
legislative assembly (a majority of whose members ww 
to be elected) and a council of state (with a nominatw 
majority). Only three per cent of the population of Indh 
was eligible under the rigorous suffrage qualifications h 
take part in the provincial elections, and the provmcis 
governors could override the elected ministers even will 
regard to the exercise of the transferred powers, wbi! 
with regard to the reserved powers (horoin lay the essenc 
of dyarcliy) they acted, under the Governor Genera 
without any reference whatever to the provincial le^ 
latures or ministers. In essence tliis still left India wit 
a unitary form of government (for the transferred powei 
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ment, was much critioized in India as a continued devia- 
tion from the libertarian principle, and fnotion in the 
working of the new system has already resulted from it. 
Nevertheless, the Simon commission report represents a 
far franirer treatment of the problems connected with 
translating the libertarian principle to regions with qnite 
difierent traditions, than any previous British approach 
to the momentous problem of the government of India. 
As striking as Macaulay’s famous recommendations 
regarding educational policy in India, and far more 
comprehensive in its understanding of the problems 
involved, the Simon report discusses the applicability of 
the British model to India’s constitutional 


atplioahility 
OF BniTISH 


needs and 


capabilities. 


“ British Parlia- 


INSTITUTIONS 

QUESTIONED 


mentarism in India is a translation ” it 
points out, “ and in even the best trans- 


lation the essential meaning is apt to be lost. ... It 


does not follow that it will suit everybody. ... In 
England, it results in stable government largely because 
of the extent to which the Cabinet controls the House 
of Commons, instead of the House of Commons controlling 
the Cabinet. ... We consider that the precedent for 


the Central Government in India must be sought for 
elsewhere.” For this reason a unitary solution with a 
central Indian legislature in any way resembling the 
British Parliament in organization or struotmc should 
be abandoned in favour of the ideal of an All-India 
federation. A federated India could not immediately he 


brought into being because proroquisitos were the exist- 
ence among the members of the federation of a degree of 
autonomy such as the provinces of British India did not 
os yet possess and a measure of willingness to federate 
such as a number of the native rulers did not as yet 
exliibit, but nevertheless ” the ultimate Constitution of 
India must he federal 

India is thus just entering upon another experiment 
with libertarian trends, and though many of the old 
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safeguards have been inserted into the new constitution 
by the British government and Parliament, this new 
translation seems to be nearer to a reahzation of the 
inadequacy of mechanical and arbitrary solutions to the 
problem of India’s government, either by her own people 
or by anyone else, than any previous effort. Better hopes 
for the future lie in the recognition as a first principle by 
the Simon commission and by a majority of Parliament 
that " the new Constitution should, as far os possible, 
contain within itself provision for its own development ”, 
so that India may be freed from having to go hat in hand 
to Westminster every decade or so for a fresh Government 
of India Act, and in the admission that 
India is more likely to find useful precedents pkeoedents 
in building up an appropriate libertarian 
form of government and expressionist state 
in the other federated nations of the British Common* 
wealth and in the United States of America than in tlie 
unitary and highly individualized system of Great Britain, 
for “ To imagine that a constitutional structure suitable 
for 45,000,000 of British people, mainly urban, wiD serve 
equally well for 250,000,000 of Indians spread over a sub- 
continent and living in half a million villages, is unreason- 
able". 

The embarrassment of a people that had developed 
its own institutions along libertarian lines, when con- 
fronted with the problem of governing distant depend- 
encies inhabited by oonsiderablo alien populations of 
different civilizations from their own, was also felt by 
the United States of America when she ao- 
quired, toward the end of the nineteenth esepire 6p 
century, an island empire mainly at the 
expense of Spain. The process of preparation of a newly 
acquired or developed region for statehood as an equal 
member of the American union, wliich she had applied 
with such conspicuous success to her continental terri- 
tories throughout the nineteenth century, was not accepted 
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as suitable for the Sandwich Islands, oi* Cuba, or 
Rico, or the Pliilippines. The first of these early reaelKd 
the kago of an organized territory and its inhabitants 
received American citizenship, and as suoh it haa remained, 
but the Porakor Act of Congress (passed in 1900 andsns- 
tained by the Supreme Court in 1901) excluded tie 
inhabitants of the others from American citizenslup and 
declared that they were not to be treated as part of tie 
United States ; her laws wore not antomatioally to apply 
to them and they remained outside her tariff 
THE FOHAKER wall. Thei'o was no intention of admitting 
ACT. 1000 union. 'l?hoy wore to be kept 

as dependencies, and their civil status and the political 
rights of their inhabitants were to bo regulated by Con- 
gress. Cuba was almost from the first treated as a pro- 
tectorate rather than as a possession, and after a period of 
' strict control by the United States (oxoroiaod through both 
military and oconomio channels) she has tended to 
into the governmental ways of the typical Latin American 
republic. Britain’s protectorate over Egypt presented 
some parallels to that of the United States over Cuba. 
Puerto Rico is the dopondouoy about whioh the United 
States has most oonspiouously failed to make up her 
mind. Although it has been organized as a territo^ 
and its inliabitanta have boon given American citizenship 
(as those of Cuba and tlie Pliilipiiinos wore nob), which 
is the first stop in the direction of stafcoliood and member- 
ship of the union, nothing further has developed dong 
this lino since the Jones Act of 1917, and a native demand 
for independence is pulling in another direction. 

While the United States lias applied a feature other 
well-tested governmental system to .Hawaii and Puerto 
Rico by organizing them as territories with ropresentative 
institutions and delegates at Washington, and with 
governors appointed by the President with the approa 
of the Senate, and has discreetly turnod her back upon 
the form of government practised in tho republic of Cu a, 
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she lifls forced to face problems far more complex 

•n iipr most distant and most populous 
m iier muaK ^ l phobeem 

island dependency oi tiie rlnlippmes. Here, op tbb 
as ill India, an oriental people has been 
placed under the influence of a western people possessing 
libertarian traditions, and through gradual though rather 
less grudging concessions has come within reaeh of inde- 
pendent self-expression through libertarian constitutional 
forms. 

Tlie Philippines were only ruled without any native 
participation for the first ten years of United States 
sovereignty over the islands. In 1907 a native assembly 
fleeted on a limited franchise was created, and as upper 
house a mixed oommission of American and Filipino 
members {the latter in a inaj ority after 1913) was appointed 
by the President of the United States. The Jones Act of 
1917 , declaring that “ It has always been the purpose of 
the people of the United States to withdraw their sove- 
reignty over the Philippine Islands and to recognize tl>eir 
independence as soon as a stable form of 
government can bo established therein ”, 
abolished the oommission and created in 
its place a Senate, all but a very few of whoso membei-s 
were elected by the separate provinces of tJie Islands. 
Tho assembly was reorganized and renamed the House 
of Representatives, and the franchise qualifications were 
materially lowered, The powers of the Governor General 
rrere retained, but in 1918 a Council of State was set up, 
consisting of the Governor General, the six heads of the 
major executive departments and the presiding officers of 
both legislative houses. All of those councillors of state, 
ffith the exception of the Governor General himself, could 
be Filipinos, and the civil service was also by that time 
predominantly Filipino in personnel. Progress toward 
the reality of a libertarian Philippine government was 
thus positive though (despite an active and persistent 
independence movement) unhurried. 
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The decision ultimately to recognize the independeoce 
of the Philippines having been taken (a decision such » 
no British government has as yet reached with regard^ 
India) the United States brought the period of tutelage 
to its penultimate state when Congress passed theTydin^ 
McDuffie Act “ to enable the people of the Philippine 
Islands to adopt a constitution and form of government 
for the Philippine Islands to provide for the independent 

TEE TVDiNGa- Prcsidont sigMd 

MODUFFIE the act in 1934. This “ Philippine Charte 
ACT. 1034 of Liberty as it was called by enthusiaslic 
Filipinos, provided that a native constituent convention 
should forthwith frame a constitution for tlie islands; it 
must establish a republican form of government, embody 
a bill of rights, and provide for transitional arrangements 
pending the withdrawal of United States sovereignty, bnl 
in other directions the conventions was not bound io 
advance ; when completed the constitution must first 
receive the approval of the President of the United State, 
and then of a majority of the Filipino people in a refer* 
endum, before going into force. Before the end of 1935 
all these processes had been completed, and the final dale 
of the recognition of Philippine independence and the 
withdrawal of American sovereignty was fixed as July 4, 
1946. The transitional ordinance provided for an Ameri- 
can High Commissioner to replace the Governor General 
and for the United States to continue to exercise a certain 
degree of authority over the defence, foreign relations, 
debts, loans, imports and exports, currency and immi- 
gration policy of the Philippines. The permanent feature 
of the new Filipino constitution included a unicameral 
National Assembly, elected for three years 

FinST NATIVE , „ , rv. . . iT f 

FILIPINO by all men and (when a sufficient number ol 
CONSTITUTION, them have signified their desire for the vole 
in a special plebiscite) all women over the 
age of twenty-one who pay poll tax, and who are able to 
satisfy a literacy test (or alternatively possess proper^ 



(H sxn Libertarian Institutions in Translation 309 

valued at 600 pesos), and a native-born Pi'esident popu- 
larly elected for six years (but ineligible for an immediate 
second term) and possessing authority similar to that of 
(he President of the United States under the constitution 
I (if 1787. Manuel Quezon, a leader in the agitation for 
independence, became the first President of the Common- 
fealtli of the Philippines, as it was now called. After 
July d, 19d:6, the name was to be changed again to the 
Philippine Republic. The neutrality of the Philippine 
Republic was to be guaranteed by the United States, 
and during the transitional period the American tariff 
to be gradually applied to articles imported from 
the Islands (which had been included within the United 
States customs boundaries since 1909). Since 1935 there 
have been demands both for a reduction (mainly from 
the Philippines) and for an increrbse (mainly from the 
United States) in the length of the transitional period, 
but it now seems likely that, barring untoward events, 
July 4, 1946. will actually be Independence Day for the 
PhOippine Islands, and that a notable and 
quite unohai’aotoristio piece of colonial his* thdepend* 
tory mil be brought to a close. Whether , 

the people of the Philippine Republic will 
eipress themselves through their libertarian institutions 
along the lines of the United States, along the lines of 
lAtin America, or in a way of their own, remains to be 
Hen, for there is no precedent, despite examination by 
both Japan and China of the possibilities and implications 
oflibertarian government, to show how an oriental people, 
nth their destinies in their own hands, wll react to the 
stimulna of the expressionist state organization. 

The Japanese people, whoso skill in adapting western 
deuces, ideas and institutions to theii' own uses has 
I become a wonder of the world , have possessed 
a "western ’’ constitution since 1889, and cohottotion 

. T OF 1880 

(to use the English of a Japanese oom- 

mentator) “ In the Japanese constitution there is no 

X 
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change yet at all since its promulgation” fifty years ago. 
Ih’oin this it might be inferred that the form of govem- 
ment adopted has proved to be satisfactory, if not to the 
Japanese people at least to the ruling house, for ttie 
Emperor alone can initiate constitutional changes. The 
western constitution had to be grafted upon one of the 
unshakable foundations of Japanese life, the Empewp. 
cult. Claiming divine descent for his house, and an m- 
broken line for two and a half millenia, the Emperor had 
to be made to stand behind and above every olauseof 
the constitution. It was not surprising tlierefore that the 
observers sent to Europe to study western institutions 
before the Japanese constitution was drafted, should hare 
been attracted to countries whose forms of government 
followed the legitimist rather than the libertarian tral- 
tion. In Prussia and in the German Empire, Ito and his 
associates found the legitimist tradition glittering with 
recent successes, and with the aid of the German jumi 
Rodolf von Gneist (who had aheady sought to find a 
common denominator between the libertarian ideals of 
England and the authoritarian traditions 
of the Prussian Junker class to which he 
belonged), were able to recommend a con- 
stitutional system whioli the Imperial house could accept 
yet which was unmistakably western in structure. “The 
fundamental principle of tiie Japanese goveriiraent” 
claimed Hozumi, who was chiefly resi^onsible for drafting 
the constitution of 1889, “ is theooratic-patriarohal-con- 
stitutionalism ”, and subsequent commentators bare 
usually hastened to liide behind the polite vagueness of 
this description, especially since Minobe called down 
censure upon himself from high places by referring to 
the tlirone as an “ organ ” of the state. 

Only foreign commentators have hod the effrontery to 
subject the constitution of 1889 to any very searching 
analysis. The constitution, though granted by the 
Emperor out of his divine goodness, is, once in oxistcnte, 



310 Lihertanan Constitutions 

change yet at all since its promulgation” fifty years ago. 
Ih’oin this it might be inferred that the form of govern, 
ment adopted has proved to be satisfactory, if not to the 
Japanese people at least to the ruling house, for ttie 
Emperor alone can initiate constitutional changes. The 
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universal manhood suffrage since 1925, before -which tiiBe 
there -was a property qualification which kept the number 
of legal voters down to under half a million. Boft 
houses may initiate legislative proposals (but the loww 
may not propose the alteration of "tlie composition 
upper, the upper may not initiate money bills and neither 
may deal with reserved subjects). The diet must be 
summoned each year and new elections must follow 
within five months of a dissolution. The House of Peew 
cannot sit while the House of Representatives is dissolved. 
The cabinet may at any time adjourn the diet for two 
weeks and may ask the Emperor to dissolve the loner 
house and to put an unpassed budget into force. Ministers 
may sit and speak in either house, but because tbw 
responsibility to the legislature is not provided for in 
the constitution and has not subsequent!? 

NO "PAIVLIA- , 1 ,< T ^ ^ 

aiENTABY” developed, a parliamentary system” of 
GOVERNMENT government has not come into existence in 
Japan. Ito formed a “ government party ” when he was 
Prime Minister in 1900 and Hara headed the first “parly 
government” in 1918, but, forcibly divorced from 
responsibility, parliamentary parties in Japan have as 
yet created little impression upon the r^ime or upon 
the mass of the people. Tho rights and duties of the 
subjects of the Emperor are defined in chapter II of the 
constitution, which present no unusual features and 
appears to owe its insphation to the Belgian constitution 
of 1831 or to one of its imitators. The local prefectures 
have elected assemblies, but the prefects are appointed 
by the Emperor. Though the Prussian influence is un- 
doubtedly the strongest direct inspiration, the Japans 
constitution echoes features of most of the western con- 
stitutions in existence when it was framed, yet the general 
impression received tliat all thoso western features have 
been pressed into a pre-existing mould and sliapedtolhe 
exigencies of the Emperor-cult. To what extent tlie 
Japanese constitution of 1889 plays a genuine part in 
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the life and government of the people it is difficult for 
the foreigner to judge. Perhaps it is about as fonda- 
Biental as are the western clothes which a Japanese puts 
on when he goes about his business, only to discard them 
for native Japanese costume directly he gets back home. 
When Japan went out into the world she felt that she 
ought to possess the fashionable constitutional garb of 
the successful western nations, and if she has never felt 
quite at home in it, it is not surprising that she should 
cot have taken it too seriously. 

Though the Ming dynasty had adopted the western 
calendar before the middle of the seventeenth century 
{and taking it from the Jesuit missionaries, China thus 
employed the Gregorian calendar for over a century 
before Protestant prejudice permitted its acceptance by 
England) the Manchu dynasty, whicli lasted from 1647 
to 1921, was virtually impervious to western influences. 
During the last years of the dynasty the traditional 
examination system was abolished, and a representative 
system of government was promised in 1908, but it was 
not until the republican and revolutionary movement, 
ffhich had been organized abroad (principally in Japan 
and the Philippines, but also in America 
and Europe) achieved success in 1912, that revolotiok 
the doors to western constitutional influence 
were opened. Dr. Sun Yat Sen, the first President, and 
politically the patron saint of modern China, was a 
product of the Hong ICong Medical College and had 
studied western constitutionalism in Europe and America 
with remarkable thoroughness. As Sun Yat Sen (or Sun 
Wen as he has been called in China since his death) saw 
western constitutional ideas and practices, so also has 
China as a whole tended to see them. 

A certain amount of unreality surrounds the tliree 
constitutions that have been devised for China since the 
revolution of 1912, because oiroumstanoes have prevented 
any one of them from going more than nominally into 
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force, even in the part of China actually under the 
control of the government promulgating it, just as circiua. 
THREE stances have recently prevented the adop. 

EEPUBLioAN tiou aud promulgation of a fourth repubM- 
can constitution to replace that of 1931 . 
1923 AKD 1931 provisional constitution of seventy 

articles of 1912 set up a presidency on tlie American mode] 
and a unicameral national assembly of an equal number 
of representatives from each province, nominated by the 
provincial military governors. Individual rights rrete 
guaranteed, a cabinet system copied from Ranee 
and an independent judiciary were created. This con- 
stitution remained nominally in force until 1923, when 
the Pekin government, which exercised control over 
north China only, published a new constitution of a 
conventional western type. This was never recogimed 
by the south, which was under the control of the ICuomin- 
tang (People’s Revolutionary Party) and after the Pekin 
government wont into eclipse following the successes of 
the ICuomiiitang in central China in 1920, tlie m 
nationalist regime established at Nanking drafted in 1931 
a fresh constitution under the direct inspiration of the 
ideas of Sun Yat Sen, who had died in 1926 and whose 
“Three Principles of the People ” had already become 
the political bible of nationalist CIrina. This work, 
together with Sun Yat Sen’.g will and the Kuomlntang 
programme published in 1920, contains everything that 
the constitution embodies. 

The tlnee principles of the people, according to 
Smi Wen, are Nationalism, Domooraoy and Livelihood. 

_ Nationalism involves national independence 

THE THREE -wiz-v-iiT 

pRiNoiFLEs OF and rac 0 oquality. In the Orient only Japan 
THE PEOPLE Siam are completely independent, hut 

though China is diverse in race she can be united and 
independent as are the United States of America and 
Switzerland. Her “ five nations ” can become one. She 
needs to be accorded self-determination as defined by 
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pfe?ident Wilson, and as a nation must I'evive her great 
tradition of learning and her inventiveness, while at the 
yme fcimo learning and absorbing all that m best of the 
Deiioocraoy means political rights for the people, 
and in tho most developed in Switzerland, but 

even there it is incomplete, for to be complete it must be 
ijject. China has little to learn here from the West, as 
in the past she has allowed too much individual liberty, 
and she must above all now learn to need a strong central 
fovernment and cease to fear it. Livelihood is economic 
rights for peasants and workers and a solution of the 
problems of land and capital. China needs no cure for 
fte evils of capitalism, but to know how to avoid them. 
Xoforiu of western sooialism is at aU suitable for China. 
The development of state industries, particularly textile, 
is most urgently needed, and tlie removal of unequal 
treaty concessions to outside powers is essential. 

To bring these three principles to the people of Cliina 
Sun Wen proposed and the ICuomintang in 1928 disposed 
that a fivefold constitution should be 
framed, "The constitutions of other coun- cSnsutvoon 
tries are divided into three component parts. 

The constitution of five component parts is the fruit of 
my labours alone” he had written. The United States 
had first defined preoisely the threefold constitution and 
this had been taken aa the model by many other coun- 
tries ; England, on the other hand, had developed not 
three powers but one authority, wielded by ParUament 
and confined at any given time to one political party ; 
old China had possessed a system of three powers imder 
one autliority like the English, but the old Chinese system 
had added the powers of examination and punishment, 
ffhiclt were quite independent of the emperor, who could 
I Mmself be punished instead of being able to do no wrong. 
The constitution of five parts or authorities combines tlie 
Western system of three separated powers with the Chinese 
syiteiu of three powers subordinate to the emperor an 
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two independent ones. The old Cliinese system andths ■ 
modern English system must both be rejected becaiiseof i 
their over-concentration of authority. 

The constitution of 1931 followed these ideas as closely 
as the conflict of interpretations and certain obvious 
difficulties presented by the situation in China would 
permit. A government council of fifteen members, whiKe 
chairman was to be President and oommander-m-cMrf 
of the forces, was set up side by side with the fivecountils 
(or Yuan) recommended by Sun Wen (the execntive, the 
legislative, the judicial, the examining and the pmiisbing). 
The examining council was to be responsible for national 
education and the punishing council would deal with the 
misdemeanours of, and complaints against officials, rather 
by analogy with the working of droit adminiskatij and 
the administrative tribunals in certain western comitria 
Also in accordance with the views of Sun Wen, the citizens 
were to exercise the rights of universal election, the 
initiative, the referendum and the recall, but these were 
left to be worked out later. In praotioo this constitution 
was never properly applied, and in 1935 Chiang Kai Shek, 
who had succeeded Sun Won as head of the Kuomintang, 
assumed dictatorial powers. The Japanese invasion of 
1037 and its consequences have pushed the realization of 
the libertai’ian ideal, in any form, even more into the 
background. 
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Neo-National Gonstikiiions — The Derivative State 

The imperial revival and the consepieni preoaru/paiim with lli« 
consequences of expansionist policies M to a period ofrektin 
stagnation in the internal conalitulional sphere in most atafe, 
between about 1886 and about 1906. But tiie decade precedinj 
the war of 19U saw a neio quickening of mistilulioml arfH% 
presaging to a certain extent the revolutionary changes oj (fc 
following decade. During the course of Hie toar certain am. 
stitutio 7 ial movements were greatly strengthened by events mi 
circumstances, and institutional reform which had been sn- 
successfully demanded for several decades tuno occurred in a 
number of countries. .4s a result o/ the ivar very great changa 
in the nature, number, and boundaries of stales took place, mi 
a whole crop of new constitutions a^yj^eared in both new cufi 
existing states. 

A general pattern, subject to toule local varialions, is b 
be discerned in these neo-national conslikUions. The unwidig 
composite states tend to disappear, and mailer entilm, more 
closely approximating to nation-stales of Ihe type devdopd 
earlier in western Etirope, to take their pla<x. Four qm\ 
empires, the German, the Austrian, the Russian aitd ihe Turkiih, 
a/)'e disintegrated, and monarchical institutions are banishii 
from all four. The new slates that agypear are all repuhlia, 
though certain states that associate greatly enlarged ternlory 
with royal leadership remain monarchies. Certain dependeam 
become separated from their mother-countries as the rmli 
pressure or promises arising from ivar conditions. Tka 
emancipated iemlories devise constilulions of a type that ftt 
into the prevailing pattern. 

The post-war constitutions lend to be based upon the pm- 
aiples of nmeleenth-century liberalism, with, democratic devim 
carried to a logical conclusion. They exhibit more ideology 
than originality and only in one or two instances are they kui 
upon native constitutional a/nd inslituUovol foundations to ang 
fundamental extent. These have worn belter than (he pwdg 
derivative ones. Perhaps ihe grcatCxSl common defed ms 
adoption of purely political conalilutiona in an era which ki 
outgrown their limilalions. Constitutional efforts along thelina 
of economic organization were tentative. The resultant readion 
was not. 
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-rni:' SUCCESSION STATJ3S OF ClCNl'llAL AND 15ASTERN 
.EUROPE 


By the end of the iiinGteGiitli oontury the state and 
jovernmental system of Europe, and indeed of most of 
wni’ld seemed to have roaoliod somo- 

^ STATE SYSTEM 

.L'rancQ, ixer- atendopthe 


NINETEENTH 

OMNTOTIY 


[ling approaching stability 
uany and Italy had devised now constitu- 
:ionaI systems, and after tho seventies 
imendmenta to those wore few and insignifioant. Britain 
ind the United States of America were ooonpied with 
jiecemeal social legislation and tarifl; controversy and 
nth the tying up of tho loose ends in constitutional 
ystems which also had heon redefined several decades 
arlier. Constitutional oliange of any spectacular sort 
sas confined to tho Balkan fringo of Europe and the 
more unsettled countries of Latin America. There was 
much activity and experiment in tho government of the 
separate states of tho United States of America and in 
the separate states and provinces of those regions which 
were to become tho British Dominions, but, except in 
Canada, this was not yet matched on a national scale. 
Among tho smaller libertarian countries there was a 
similar atmosphere of govornmontal stability. Even the 
Austro-Hungarian ompii?o was still holding together under 
the Ansgkich of 1867, while the Russian autocracy had 
managed to prolong its rule without following up the 
economic and social reforms of tlio sixties by any con- 
cessions in tho field of government. Cliina remained 
moribund under tho hand of the Manohu dynasty. Only 
in the extreme Orient did a now constitutional regime of 
primary significance appear, in tho Japanese constitution 
310 
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of 1889, and this was a symbol of westernization mtha 

than a contribution to politioal science. National hn- 
daries were altered, but rarely in the interests of Eut 
merged nationalities. The creation of dependencies latlet 
than o£ independence was the order of the day. 

The events and movements of the decade before 19U 
shook the complacency out of this stabilized system, and 
the year 1 906 in particular may be compaml 
with 18d-8 and 1789 os an annus 
betobe 1014 of government. In that yea 

occurred the first Russian revolution, the first Douna 
was summoned and tiro organism known as the soviet 
was first heard of; in that year occurred Finland’s 
“national strike” whioh led to the restoration of ht 
autonomous constitution ; in that year the Conservatire 
government fell in Great Britain and the Liberal govern- 
ment whioh was to initiate the most concentrated perici 
of social and institutional reform since the fii-at tefora 
Parliament of the eighteen thirties, to grant dominion 
status to South Africa, and to secure the passing oftti 
Parliament Act, took office ; in that year Nomaj 
secured her complete independence and tlie peaceW 
dissolution of the ninety year old personal union with 
Sweden. After this speotaoutar opening a new era of 
constitutional change gathered greater and greate 
momentum. A modicum of western constitutionalism 
was introduced into the government of Persia by the 
summoning of a national assembly in 1906, and of the 
Ottoman empire by the success of the young Turk 
movement in 1907, while in the Balkans two of the states 
(Greece and Bulgaria) liberated from the Turkish yoke 
in the nineteenth century revised their constitutions in 
1911, and a new sovereign state (Albania) was created 
in 1913. Austria-Hungary adopted universal manhood 
suffrage in both empire and kingdom in 1907-8, thoi^ 
it did not extend in practice to Hungary. Germany, n 
1911, gave representation in the Meichsrai and somt 
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- re of autonomy to tho .Reichsland of Elsass-Loth- 

* Two states, one in -westorn Europe and the other 
^eastern Asia, gave tho lie to tho claim that the repub- 
LT tradition ’was dying, when Portugal in 1910 and 
China in diaponsed with monarcliioal institutions. 
Ihe United States of Amorica, after foiu* decades of 
-(atus in the text of her constitution and in the attitude 
if the party in power toward it, saw two constitutional 
amendments passed in 1013, and a President take office 
(the second Democrat since tho civil war, representmg 
the first real break in the “Republican dictatorship” in 
party politics) wJio possessed known radical views con- 
ciining congressional government and the state. 

Tho war of 1914 did not thoroforo break tlie dams 
that had held back constitutional reform. These had 
already been broken. Constitutional contro- 
versy was oooupying men’s minds almost as tiokal coh- 
much as the armaments race and an alarm- 
ing series of diplomatic incidents. The 
budget crisis in Groat Britain had no sooner been ter- 
minated by the two elections of 1910 and the Parliament 
.kt of 1011, than tho female sufErago agitation and the 
Irish home rule movomont progressed to more bitter 
stages; the constitutional doadlook in Russia and in 
Finland following the reforms of 1906 continued to hold 
both sides in its grip ; tho constitutional schemes of the 
heir to the Hapsburg throne, and the rumours concerning 
them, continued to excite the nations and the nationalities 
in and around Austria-Rungary right up to (and indeed 
after) his assassination at Sarajevo. But the war, when 
it came, both gave a new and pressing urgency to the 
need for the solution of existing constitutional crises and 
produced a great many more. No nation op 

at war wanted a large disgruntled section wabwiovoke 8 
of its population in tho roar, and dissatisfied 
elements were aware of this. Eew nations, 
even those that remained neutral, could afford to ignore 
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the trends of the time. Denmark^ for instance, thorougHy 

overhauled her constitution in 1916. The Hapsbnrgs, 

uncanny fatalism, did little to ensure the continued loyaltv 
of their less privileged subject peoples ; Britain seemedtij 
imagine that the Irish problem would hibernate "fortk 
duration ” along with other peacetime troubles, and did 
not even bother about promises ; but most governmentj 
hastened to grant or to promise constitutional reforms, « 
at least to consider them. Even Russia, in the noterioD; 
manifesto of the Grand Duke Nicholas, made ovetfcur« 
to the Poles, the largest submerged nationality in Europe, 
and the central powers were forced to outbid her, a 
situation of which the Poles wisely took full advantage. 

During and immediately after the war most existing 
states indulged in a oomplote or partial overhaul of their 
constitutional machinery, but they were building upon 
encumbered ground. The now states which appeared on 
the map of Europe as a result of the war, had, on the 
other hand, a clean slate from a constitutional point of 
view, and what they wrote on this slate constitutes “one 
of the most fascinating chapters in the evolution of 
government”. Owing thoir existence to the success of 
a cause that proclaimed as its mission “to make the world 
safe for democracy ” they adopted, almost without ex- 
ception, ultra-democratic constitutions based upon the 
accepted principles of ninotoenth-oontury liberalism. The 
oEMoonATio number of domooraoios in the world waa 
ooNSTiTu. virtually doubled overnight, and once again 

TICKS OF NEW , , i i j I..., 

SOVEREIGN the experiment could be made on a large 
STATES would determine whether the 

libertarian state could be successfully transplanted as a 
finished article. The only previous wholesale experiment 
along these lines, in the states of Latin America, had not 
been successful, but it had also not been conclusiw. 
Isolated experiments had provided insufficient daU. 
Aristotle, for the writing of his Politics, had more exanipte 
of democracies, as he understood them, from which to 
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eneralize, than had anyone who wiaJied to consider 
^^odern demooraoies hofore the tliird decade of the 
“eiitieth century. The appearanee in Europe of the 
new sovereign states of Czoohoslovahia, Poland, Finland, 
Esthonia, Latvia and Litlnrania tended to redress the 
balance, quite apart from the existing states which jomed 
theranks of the demooraoies. Had ho been writing before 
1918 Bryce could easily have dealt with his “Modern 
Democracies ” on the same scale in one volume instead 
oftffo. Had he been writing in 1938 he could again have 
dispensed with a second volume, for the experiment with 
democratic institutions indulged in by the succession 
states of the Austrian and Russian empires, was as short, 
in most oases, as it was inatriiotivo. Some choose to 
regard it as the Indian summer of modern democracy, 
others as an experiment in im]n’opitious circumstances 
that was as surely hound to fail as tlmt started a centuiy 
earlier in the new republics of Latin America. But 
whichever view is nearer to the truth, it is evident that 
the deraooratio institutions so enthusiastically adopted 
after the war of lOldr-lS have, in leas than twenty years, 
been wiped from the slate in nearly all of the succession 
states. In their iDlaoo is too often to bo found, not the 
dean slate with wliioh tliese oountrios began, and on 
which they might have boon able to malco an auspicious 
ftesh start, but an ugly smear. 

Between 1900 and 19Lt the map of Eiu-ope had, out- 
jlde the Balkan peninsula, barely changed. Only two 
new sovereign states had appeared, Norway in 1906 and 
Albania in 1913. None had disappeared. By 1919 the 
map had been entirely redrawn. Two 
sovereign states had disappeared, and though Rtmors 
the first, Montenegro, had been one oi the 
smallest in Europe, the second, Austria-Hungary, Jiad been 
one of the largest. Six now sovereign states Jiad come into 
existence, four of them (Finland, Estlionia, Latvia and 
Lithuania) entirely at the territorial expense of the former 
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Russian empire, one (Czechoslovalda) almost entirely ca 
former Hapsburg territory, and one (Poland) from 
that had, since the partitions of Poland in the eighteenft 
century, been under three different rulers, Prussia^ 
Austria and Russia. In addition, two Balkan states m«e 
than doubled their territories, Serbia expanding into 
former Hapshurg territory, absorbing Montenegro, and 
ultimately changing its name to Yugoslavia, and 
Rumania taking Hungarian Transylvania and Austrian 
Bulcovina on one side and Russian Bessarabia on tb 
other. The names Austria and Hungary were preserved 
in two small landlocked states almost lost among these 
new and swollen political entities. The result was a net 
increase of five in the number of sovereign Europeaa 
states between 1914 and 1919, but a deci*easo by one in 
the number of great powers. Only Poland of all the 
succession states came high on the list of the major 
secondary powers of Europe, measured by the triple 
criterion of size, population and wealth ; only Czecho- 
slovakia possessed, oven in part, the sort of social and 
economic organization that liad been developed in (he 
older libertarian states ; only li’inland had recent experi- 
ence of anything approaching a libertarian form of 
government. Nearly all these now or transformed stales 
contained within their boundaries oonsiderable minorities 

of people belonging to races or national!- 
pnoTEOTioN xj whioh were dominant. 

OF imronraiEs “ _ , , , . j „ 

The very names Czeohoslovakia and lugo- 
slavia (the latter originally known as The Tidune ICingdom 
of the Serbs, Croats and Slovenes) oontainod recognition 
of the fact that it had nob been praotioable to ca^ 
the self-determination of small nationalities to the logical 
conclusion of “one sovereignty — one nationality. 
Elaborate provisions for the protection of minorities 
under the aegis of the newly created League of NationJ 
were offered as substitute, and the new states new 
expected to give in their constitutions specific guarantees 
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ling treatment of tlioir minorities. It was not 
irtliat either self-determination or democracy could 
V| sincerity be pointed to as the basis of these, new 
jtoofEuropo if this was not done 
^ The reappearance of submerged nationalities (such as 
(le Poles, the Czechs, the Slovaks, the Riithenians, the 
tikrainians, the Croats, the Slovenes, the l?mns, the 
Lithuanians, tlie Bsthonians and the Latvians), the 
taking away from certain existing nations (such as 
Gemiany, Austria and Hungary) of their alien ininonties, 
and the reunion with certain others (such as Italy, 
Rumania and Serbia) of compatriots hitherto under 
alien rule, gave the appearance of completion to the 
process of making nation coincide witli state all over 
Lope, and had this been as real as it was apparent, 
gorernraental problems and perhaps problems of inter- 
Ltioiial relations might have been greatly simplified. 
“Nation-states ” would have been the general rule, either 
in the form of unitary states similar to Ifrance. or as 
federal states similar to Germany (one main stock with 
local variations) or, more rarely, to Switzerland (several 
different stocks possessing common bonds, geogiupliical, 
eeoaomio. historical, stronger than any racial or linguistic 
differences). New unitary nation-states of a basic tj^e 
did appear in the Baltio republics (whore alien minorities 
were small and, as in Momel and the Aaiand Islands, 
closely concentrated), but olsowhore the tendency has 
been for new composite states to he created out of a 
mosaic of national elements, combined in states 
new proportions, and still rofushig, in the tehd to be 
name of strong government or turougn me 
insistence of the strongest nationality within 
the new state, to turn to a federal oonstitutional solution. 
Tile new states, though their average size was much 
smaller than that of the states of pre-war Europe, often 
possessed more discordant national elements than had t o 
HohenzoUern German empire, as much variety of Ian- 
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ling the treatment of their minorities. It was not 
fTtliat either self-determination or democracy could 
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and the reunion with certain others (such as Italy, 
Rumania and Serbia) of compatriots hitherto under 
alien rule, gave the appearance of completion to the 
process of making nation coincido with state all over 
Europe, and had this been as real as it was apparent, 
gorernmental problems and perhaps problems of inter- 
uitional relations might have been greatly simpUfied. 
“Nation-states ” would have boon tho general rule, either 
in the form of unitary states similar to Erance, or as 
federal states similar to Germany (one main stock with 
local variations) or, more rarely, to Switzerland (several 
different stocks possessing common bonds, geogiupliical, 
economic, historical, stronger than any racial or linguistic 
differences). Hew unitary nation-states of a basic tj^e 
did appear in the Baltio republics (whore alien minorities 
were small and, as in Momel and the Aaland Islands, 
closely concentrated), but olsowhere tho tendency has 
been for new composite states to be created out of a 
mosaic of national elements, combined in states 
new proportions, and still refusing, in the tehd to be 
name of strong government or turougn mie pop^^TioN 
insistence of the strongest nationality within 
ihe now state, to turn to a federal constitutional solution. 
Tile new states, though their average size was much 
smaller than that of the states of pre-war Europe, often 
possessed more discordant national elements than had t e 
HohenzoUern German empire, as much variety of Ian- 
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.bvious a solution to the govoriimontal difficulties of the 
of Europe (whose hmindai'ies were rarely 
tterniinous -ndth those of a singlo nationality), was almost 
universally rejected (while in Austria, wliore alone it was 
introduced, it has not survived, and noithor has Austi-ia), 
altliougli within many of the now unitary states various 
»-fpms of local autonomy and various 
provisions for the protection of minorities looAt auto. 
U been set up, following in some oases 
tlie holding of plebiscites. Somotimos those 
have been under intornational guarantee, but in no case 
has the full sovereignty or tlie oompletely unitary nature 
of the state concerned been impaired. Promises of local 
autonomy have tended to be honoured only after long 
delays, when not entirely disregarded, and tlie hundreds of 
petitions from national minoritios that iiavo been received 
by the League of Nations and the aignafcoiy powei-s to tlie 
minority treaties, bear witnoa.s to tlio attitude of most of 
ttenew states to their obligations toward their minorities 
inclined by those treaties and, in some cases, by clauses in 
their constitutions. Few of them are today in a position 


tocall the old Austro-Hungarian empire black in its minority 
policy, and the empire had made far fewer promises. 

Within the succession states, though federalism was 
universally spurned, the unitary principle .was applied 
nth varying degrees of ruthlossnoss. Though perhaps 
a federal constitution appioarod to be tlio iiorfect answer 
to the Yugo-Slav’s prayer, the oonstitiition of 1921 of 
the kingdom of the Serbs, Croats and Slovenes was the 
most unitary of tliem all. Though the other jiuTniEssty 
nationalities, led by the Croats, advocated 
a federal system, the Serbs insisted that coNsrrrorioN 
a unitary state already oxiated and forced 
their point of view upon the constituent national assembly. 
Copying the departmentalization of France in the era of 
the first revolution, Yugoslavia was arbiti'arily divided 
into a ohequer-board of small departments or counties, 



328 Neo-National Constitutions 

each with its prefect appointed by the central goT^^. 
ment. The historic divisions and nationahty hotmdaiifi 
were deliberately avoided. Croats and Slovenes fonaj 
that they had exchanged masters instead of euterintFa 
free partnership, and Montenegrins, who unlike these, had 
never been under Turkisli, Magyar or Austrian domini. 
tion, also came under the steam-roller pressure of thg 
Serbs. Cetinje was not vouchsafed Vienna’s nineieea 
years of precarious post-war existence a capital citv 
though as late as 1927 (and perhaps to tliis day) fe 
inhabitants seemed still to regard it as merely a bad 
di’eam that its ring of consulates and legations and the 
bar of its Grand Hotel were not occupied by repre- 
sentatives of the principal countries of the world, that 
its palace and its cathedral were not presided over b; 
the picturesque figure of Prinoe Nicholas, whom their 
early enthusiasms had deposed, and that its government 
building did not transact more than the desultory businejj 
that Belgrad conceded to a departmental adininistratioD. 

In Poland also, federation was desired by some of the 
minority nationalities in the new state, but the Pole* 
themselves were anxious to erase the memory of partition 
and to rebuild as soon as possible a powerful national 
unity, and the Galicians, the Lithuanians, the German- 
and other minorities found themselves in a unilan 
centralized state, again strongly influenwe 
POLAND by the administrative system of Prance 
though in Poland the historical and tradi 

Js'KAjiOa ^ f ^ ' 

tional divisions were retained for looa 
government purposes. The seizure of the Vilna region 
containing a further million Lithuanians, in 1920, com 
plicated the problem of ruling Poland as a unitary slate 
and her minority troubles (not to mention tlie trouble 
of her minorities) have been grave and extensive. 

Some other succession states with considerable minoritj 
problems adopted solutions less uncompromisingly unitary 
Lithuania granted an autonomous position to the Genoaa 
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ijjiabiting tlie port; of Memol, Finland gave complete 
Autonomy to the Swedes in the Aaland Islands, and 
rLhoslovakia recognized Carpathian 
RuthBiiia as an autonomous territory, with tocomfro- 
jt, own diet, a native Euthenian governor 
(appointed by the President of Gzooho- 
llo^kia though responsible to the Euthenian diet) but was 
‘‘ ost dilatory in establishing this machinery. Thongli Fin- 
!iti(i,in addition to the autonomy for the Aaland Islands, 
iL'O recognized complete equality of rights as between 
her mainland Finnish- and Swedisli-apenldng inhabitants, 
Cieehoslovalda was tardy in recognizing the claims to 
treatment of the Slovaks, the Poles of the Teschen 
diitricb (where the international boundary mconveniently 
bisectedtliemain street ofthe town of Teschen), theMagyam 
and the Suedetio Gormans who lived vdthin her boundaries. 
Once again the emphasis upon strict national unity was 
firmly insisted upon by the dominant nationality witliin 
the state, the Czech loaders having apparently examined 
and rejected the idea of a constitutional system similar 
to that of Switzerland. Tliough Czechoslovakia’s 
minority policy has boon by no means so unfortunate as 
that of certain other suooession states, the pressure of 
recent events has caused her to reconsider lier position as 
a strictly unitary state at a moment far less happy for her 
than such second thoughts might have been two decades 
farlier. 

The constitutional systems of the various succession 
states had to be superimposed upon tho complicated 
cultural, linguistic and ethnic situations existing in most 
cf them after the post-war settlement liad established its 
equivocal “ self-determination for small nations ”, and 
neither their constitutions nor their fate can be under- 
stood if these complications are for a moment ignored. 
Juit as the drawing of boundaries was, ideally, according 
to a principle (a century earlier it had been “ legitimism ” 
Uid now it was “ self-determination ”), so also was the 
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drawing up of forms of government to operate within 
these boundaries- The ■world was to t,g 
“safe fob made "safe for domocraoy Autocracj' 
demoobaoy” legitimism and even monarchy wrae 
credited on the continent of Europe by the defeat w 
collapse of the chief expononts of these principles. Th; 
leaders of the victorious allied and associated powers had 
been a democratic unitary republic (Erance), a demo, 
oratio federal republic (the United States of America), 
and a democratic limited monarcliy (Great Britain), the 
last of these linked in somewhat amorphous political 
union to (but most tangibly assisted by) what were, in 
effect, a group of demooratio federal and unitary repnbKcs. 
Their most prominent associates had been a democratic 
limited monarchy of classio design (Belgium), a dema- 
gogic limited monarchy of romantic inspiration (Italy) 
and a Ballcan monarchy of great national vigour with a 
constitutional Hgiine and some libertarian aobiovemeat 


(Serbia). The one autocraoy associated with them at the 
beginning (Russia) had been transformed under the strain 
of war into a new typo of jDolitical community of which 
post-war Europe knew li ttle and feared much, for it had 
deserted the allied oauso and now preached world revolu- 
tion in the name of the labouring and exploited masses. 
This was not what the bourgeois leaders of the Czech and 
the Polish national movomonts had -worked, prayed, oi 
bargained for, or the Italian, Serb and Rumanian irre- 
dentists agitated, intrigued and fought for. They foand 
it easy to turn their faces away from Russia eitlxerasstc 
was or as she had been. Eor them, where Russia hegaO; 
Europe ended. 

The three Baltic republics of Esfclionia, Ijatvia and 
Lithuania, felt themselves able, with their* small azt 
and relatively liomogenoous populations, l( 
adopt simple and direct forms of democrati 
govormnont. In their respective coiistifu 
tions, put into force between 1920 and 1922, they all thie 
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Ided for unicamoral logislatures, elected for short terms 
f*^the people on a basis of universal suffrage, with a 
iret direct ballot and proportional representation. The 
ministry was to be strictly responsible to the diet and was 
required by the constitution to resign on an advci-se vote, 
^[inisters were permitted to bo members of the legis- 
lature It was made clear that the people as a whole 
ffas sovereign, even though its representatives in the diet 
normally acted in a sovereign capacity on its behalf, and 
this fact was reinforced by provision for popular refer- 
endum and initiative. Both Lithuania and Latvia pro- 
rided for a president, to bo elected as formal head of the 
executive (popularly elected for seven years in Lithuania, 
and elected for tliroo years by an absolute majority of 
the diet in Latvia), but Esthonia (alone of the new states, 
and only matched by Prussia among the transformed 
'tates) ispensed with a titular head of the executive 
altogether. The ministry was formed from and by the 
diet, and the Prime Minister, who took tlie title of 
"state-elder”, was the highest oxooutivo officer in the 
state. 

These throe ultra-domoorabio constitutions, with state 
machinery simplified (espeoially in Esthonia) to the 
greatest possible degree, weio completely pojjgjjruTioNs 
derivative. They had no indigenous roots oompletely 

» : . . I 1 1 •«.! 1. DERIVATIVE 

in the past, for those territories had hitherto 
been autocratically ruled (for centuries past by an alien 
bureaucracy), and they reacted away from the soviet 
experiment that was being conducted by their former 
fellow subjects of the Tsars just across their borders. 
The libertarian state was taken over ready-made ; certain 
of its more decorative features, such as second chambers 
and (in the case of Esthonia) titular executive heads, 
! were shorn off ; all its expressionalist functionalism was 
retained. Unhappily this new basic constitutionalism has 
proved at once too simple and too complex for the three 
Baltic republics. Lithuania, weakened and humiliated by 
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the loss of her historic capital and nearly a half ofth®e 
she regarded as her rightful citizens at the very outset of 
her career as an independent state, was the first to abandon 
her democratic form of government. In 1926, soonafta 
Pilsudski’s coup d’Mat in Poland had mode hep large 
neighbour (with whom she had not been on spealdnu 
terms since 1920) appear less democratic and even moM 
menacing than heretofore, a dictatorial regime of national 
concentration was set up in Lithuania as a 
iSSa measure,' it was olaimod, of national self- 

DE^QcnAcv, preservation. The democratically elctled 

diet, which liad boon virtually a sovere^ 
pai'liament under the oonstitution of 1922, was suffered 
by the government to oontinuo to exist in impotence 
until 1927 and then was dissolved. A revised constitution 
was prepared and promulgated by the government in 
1928, and this oonstitution oon.siderably increased the 
power of the President on the one hand, and of the people 
on the other as against that of the diet. But no new 
diet was summoned for a number of years, and unlil 
after the franchise had been amended to provide for iU 
indirect election for five years through local bodies, k 
the oonstitution of 1928 had removed the provision that 
local government bodios must be democratically elected, 
it was possible for the government to control very cl<Kely 
the selection of candidates and the return of members. 
The diet elected in 1936 on tho new basis contained only 


two members out of forty -nine who wei*e not avowed 
supporters of the rdgime, but tho government, apparent!)- 
not fully satisfied by such laok of unanimity, now aims 
once again to amend the constitution and the franeWse 
with a view to establishing tho full machinery of a 
corporative state. The ofCeot oh domestic policy and 
upon constitutional reform in Litliuania of the re-estaV 
lishment of normal diplomatic relations with Poland, at 
the more than pressing invitation of the latter counfn'. 
in March 1938, remains to be seen. 
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Both Latvia and Eathonia retained tlieir democratic 
jvstema of government until 1934, when, under the 
iadow of the economic dopresaion and no 
ioubt influenced by the eatablishment of 
luthoi'itarian regimes olaewliero in Europe, smr. 

they turned to emergency forma of govern- 
jient wliich they have since been endeavouring to put 
jg a more regular basis, In Esthonia, continued 
Imitation for the filling of what was i-egarded by an 
afluential minority as a gap in tlie constitution of 1920 
l,y the provision for the election of a president of the 
•epublic, resulted, after popular rejection in a referendum 
lekl in 1932, in the adoption of the proposal in a fresli 
;onstitution promulgated in January 1934. Under it a 
jresident was to bo elected for five years by tlie people 
13 a wliole, and was to possess wide powers. Tlie Prime 
Minister was to exorcise the duties of the President 
3 ending his election. The assembly ivas still to he demo- 
iratically elected, but was no longer anytiiing approach- 
ng a sovereign body. .But on March 12, 1934, before the 
m' constitution could go properly into force, the govern* 
iient assumed dictatorial powers and the diet was pro* 
ogued, The Prime Minister continued to “act” as 
President, a neat compromise, from the point of view of 
her^ime, between the presidentloss republic of 1920 and 
he presidential republic provided for in the constitution 
)f 1934, The proposal that a tJiird constitution should 
M framed was endorsed by a popular referendum in 
1936, and it was expected that in Esthonia esmonu 
: he new machinery would be that of a ivdmshes a 
'orporative state, involving a permanent constitdtion, 
iuppression of tho diet and tlie abolition 
jf the direct demooratio franoliise, but to the siuprise 
ind relief of all democrats, tho now Esthonian constitution 

January 1, 1938, jirovided a bicameral legislating with 
1 popularly and freely elected lower house (thougli iritli- 
jut proportional representation), while the President was 
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also to bo popularly and dirootly elected. Latvia has 
possessed an authoritarian rdgime, since May 1934. Hei? 
also, the democratic constitution of 1922 avqs laid aside 
in favour of an omergonoy government in wliieli the 
Prime Minister acts as Prosidont. The diet h£K cea$^ 
to meet and legislative power has passed, to the ministry. 
Prom an all-powerful legislature barely chocked by the 
titular executive head or by tlio sovereign people, Utvia 
has run true to type and come the full oirole to govern- 
ment by an all-powerful oxooutivo unhampemd by any 
elected legislature and claiming, witiiout bothering about 
any demooratio appeal to them, the fall support of the 
people. But democrats in tlio old-establislied libertarian 
states should not, from thoir eminence of relative pm 
perity and security, judge theso small Baltio republi (3 
too harshly for thoir backsliding. They embraced demo- 
cratic institutions on trust at a time wlion tlie world m 
claimed to bo safe for domooraoy, but after a mmiber 
of years of meagre and dangerous living os independent 
political entities, they dooidod, rigl\tly or wrongly, that 
democracy was not very safo for their particular part of 
it. Novertlielosa, Eatlionia acorns now prepared to try it 
once again. 

It is Poland, perhaps, of all the now states to emerge 
from the European sottloinont of 1018-20, that has 
administered the greatest robufl; to believers in the 
universal applicability of tlio domooratio principle, though 
Poland has as yet gone by no means as far os a number 
of other countries in tlio direotion of a completely 
McoK authoritarian form of government. It h 

EXPEOTIS 0 perhaps beoau-so ao much was expected of 

OB’ POLAND i. , , , T . .i T ■ i 

AS A Poland as a domocracy tliat the disappoint- 

DBMoonAOY ment has been apeoially groat. The restora- 
tion of the political sovereignty of tlio Polisli nation in a 
state of considerable size and signifioaiico in Europe and 
the world, was undoubtedly tho most syiectacular and 
gratifying positive achievoinont of tho peace settlement. 
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The disiuemborinGiit of Poland had boon upon the con- 
science of the world for nearly a century and a quarter. 
The nineteenth century, -with all its development of the 
principle of nationality, had loft it for the twentieth 
to give to it, in Polonia Pestilula, its supreme vindi- 
cation. If Poland could not ho saved for domooraoy, 
what future had tliat prinoipio of government as a Avorld 

force t 

The democratic Polish constitution of 1921, wMolr 
replaced the temporary or “ little ” constitution of 1919, 
had theoretically innoh bo coininond it, bub 
in practice it provod quito unsuitod to tlio constitution 
needs and inoipiont political oxporienoo of 
the new republic. I’hough it spoko in its preamble of 
'taking up the glorious tradition of bho inomorable con- 
stitution of the third of May ” tliia now Polish constitution 
inherited that defianco of strong government against 
rrhich the oonsbitution of May 9, 1701, had boon in a way 
a reaction. Indigonons constitutional traditions being 
tco remote to provide a oomprohonsivo guide to Poland’s 
constitution-makers in 1910 and 1020, they borrowed 
freely from the libortarian staboa, largo and small, incor- 
porating moat of tho latost dovioos of popular govoriimont, 
for Poland was to bo rosnrroobod as tlio idoal I’opublio of 
the twentieth contury, based upon constitutional ideas 
that had risen to pro-ominonco during hor period of sub- 
mergence. Avoiding tho “ prosidontial ” bios of tho 
United States and tho “ minis torial ” bios of Britain, the 
Poles attempted, as in ilfranoG, to ostabliah tho sovereignty 
ofthepeoiilo by giving a dofinitoly “ parliamentary ” bios 
to their instnimonb of govornmont. That is, they let 
the legislature overshadow botli tho Prosidont and bho 
cabinet. 

The French constitution of 1875, itself a oroaking door 
that had never quito oomo oil’, soomod to most Poles to 
enshrine, after forty-live years of oxistenco, that happy 
combination of woaknoss in normal oiroumstances with 
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strength in the face of national orisia, which made it th 
most perfect democratio constitution yet devised, and the 
French constitution of 1875, as amended up to 1921, 

extensively (oven to its actual wordiim) 
CONSTITUTION copicd by Poland. As was only natur^^ 
EXTENSIVELY ^lio PoIes souglit to improvo upon it aniini 

ooriED _ . ° ^ f louuin 

so doing, pro.ssod some of its tendenclej 
almost to their logical oxtromos. Thus, no otiier p(Kt- 
war constitution went so far as that of Poland in tb 
limitation of the power of the oxooutivo. Though it iru 
declared (article 2) that “ Sovereignty in the Repuhlicof 
Poland belongs to the nation ”, Poland in 1921 never- 
theless deformed this principle by returning to her old 
love, a sovereign diet. “ On a (U'de uno rfipublique plm 
parlementaire (si on pout s’oxprimer ainsi) qu’en Prance." 
Poland emerged in 1921 as “ an almost decapitated state", 
with President, ministers, Senate, local administration, 
and even the courts, dojmiidont to soino extent upon tie 

AN ALL BUT I^lct, 01’ Seijm. Tbij 

aovEBEiGN all but sovereign Chamber of Deputies 
LBGisLATURifl elootod foi' u toriti of five years by 

secret, dii'oot, equal and pi’oportional voting, by aD 
citizens of either sex over twonty-ono years of age, 
deputies to be at least twonty-fivo years old. Once 
elected, it could only bo dissolved of its own volition, ot 
by tho President supported by a threo-fifths majority d 
the Senate, which (unliko tho Fronoh Senate) by such a 
vote automatically dissolved itsolf as well, and which, 
therefore, would be ovoii loss iiiolinod to exercise itj 
powers in this direction. Tho constitution could be 
changed by an ordinary statute passed by a special 
majority of the legislature, and, like that of 1791, waste 
be open to general revision ovoi*y twenty-five years by 
the Seym and the Senate acting together as a national 
assembly. 

A series of govornmonta faced a series of crises in 
Poland between 1922 and 1926, and then Marshal 
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pjlgudski, returning to tlie political arena (he had spurned 
the Presidency under the constitution of 1921) produced, 
hy a cojip an entirely now situation. Though it 
ffoald undoubtedly have been possible for him to destroy 
the constitution oomplotely, ho oontonted himself, for the 
time being, with overthrowing tlie government in favour 
of one tliat had his oonfulonco, with seouring the Pi^idoncy 
forhisnominee (after again refusing the office 
himself) and with allowing the Seym to ooop u’Apat 
legalize the changes ho was making, instead 
of dissolving or abolishing it. The constitution was 
amended to give the President the right to dissolve the 
Ifiuislature without the oonsont of either house and to 
Kue interim decrees, and to allow the legislature to 
discuss the budget for a limited period only each year, 
after which time, if it was not passed, it oonicl become 
law in the form desired by the government without the 
consent of either house. Thus, apart from tlie actual 
Miij), constitutional forms wore preserved, 
but the executive was very oonaidorably considerably 
strengthened against the legislature, and 
Poland could no longer bo regarded os a 
strongliold of libertarian government. The very first 
Sep elected (in 1922) under the oonstitution of 1921 
had, midor pressure, abdicated its dominating position in 
the state, and the sooond President (the first had been 
assassinated after only a week in office) was forced by 
Marshal Pilsudslci to resign after serving barely lialf his 
term. But at first the now powers obtained by the execu- 
tive in 1026 were not used as muoli as might have been 
eipeeted, and tlie legislature was allowed to continue to the 
end of its full term of five years. But afboi’ tlie elootions 
of 1928, in which the “ non-parti/an bloo for oo-opei-ation 
with the government ” disappointed Pilsudski by failing 
to secure a clear majority of seats, “ Parliamentary life 
(as Dyboski admits] booaino more inolTootual ; sessions 
were only called to bo adjourned at once, even budget 
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diaoussions did not roach thoir natural end, to say notluM 
of other legislation . . . niinistera who had received vot^ 
of ‘ no confidence ’ in parliament were re-appointai. 
Parliament, in fact, had ceased altogether to fulfil any (( 
its traditional functions, and was leading an altno^ 
purely formal existence.” 

In the elections of November 1930 the " non-partha 
bloc ”, with the assistance of every resource and facilitj 
that the government liad to offer, secured a olew majoriu 
in the Seym and a two-thirds majority in the Senate. 
Here at last was the nemesis of tliat party system against 
which Pilsudsld had raged so often. “ Poland cannot 
recover on a policy of party ”, he had said. 
ON PARTY The way was now clear for his alternative 
GOVERNMENT programme, and the majority tliat had been 
assembled made it possible for him to continue to make 
use of constitutional forms for perfecting, according to 
his lights, what many wore already calling ” a veiled 
dictatorship ” and some a number of things even ihmc 
harsh. Pilsudsld’s method of using constitutional meani 
for achieving anti-constitutional ends was comparativdy 
novel when ho first employed it. He has since had ilhs- 
trious imitators, 

Scorning the demooratio state, and at the same time 
recoiling from the full implications of its new antitbeas, 
the fascist state (the soviet state had, of course, \m 
ruled out from the beginning). Marshal Pilsudsld designed 
or inspired a new constitution for Poland, to succeed fiial 
of 1921, which traced a via media between tliera, and 
which (because there is no logical via media betmea 
democracy and fascism) was and remains an expedient 
As early as Maroh 20, 1930, Pilsudsld had, 
in an interview granted to the GmtaPeiM 
outlined his new constitutional system, hot 
the constitution itself was not promulgated until April 
1935, less than three weeks before his death. It set up, 
as he had foreshadowed, a strictly presidential system of 
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govenimeiit. “ Ib is desired ", ho had said, “that the 
f^ident shall he made a faotor superior to the other 
powers by conferring upon him ; firstly, witli regard to 
Se executive power, the right to appoint and to dismiss 
the gcverninent ; secondly, with regard to tire legislative 
power, tiie right to open, to close and to dissolve the 
parliament, as well ns to legislate by deorees when the 
parliament is not in a position to perform its function ; 
thirdly, with regard to the judicial power, the right to 
appoint the judges and the right of pardon.” The con- 
stitution of 1936 followed this forecast , 

closely, The President, indirectly elected "ultra. 

(in normal oiroumstanoes) by a small 

number of notables for sovon years, and constitdtiom 

capable of immediato and unrostriotod 

re-election, is given in aootion II of the constitution all 

these powers and more, and is referred to (article 11) as 

"an element of sovoroignty in the state”. The legal 

sphere of activity of the Polish President, from being less 

important that that oven of the French President, is made 

far greater than that of a President of the United States 

of America. 


While under the constitution of 1936 the Polish 


President calls tlio tune, the government (section III) 
seems to exist to pay the piper. Its organization is 
defined by a dooroo of tho President (article 26) : ministers 
are politically responsible to tho President (article 28) as 
ffeO as constitutionally rosponsiblo before tho Tribunal of 
State (article 80), whilo their parliamentary responsibility 
to the Seym remains (article 29), Tho Seym itself is 
severely restricted to a strictly legislative function, and 
“ the functions of governing tho state do not t„b 
belong to tho Seym ” (article 31). Its 
membersliip is halved. Tho franchise is kblatively 


lestrieted and tho minimum ago of ropi-o- 

sentatives raised to thirty (artiolo 33 and special law of 

July 10, 1936). Proportional represontation disappears. 



34:0 Neo-Naiional ConsiiiuU(yiu 

The Senate is only briefly roferi’ed to in the constitution, 
but is di’astically roorgatiized by a special law 
passed on July 10, 19315). -By it the President appoints 
one-third of its members and the remainder are indirectly 
elected tlirough electoral oolloges by a select elaa of 
“ active citizens ” in the different provinces in propcutioii 
to population, Warsaw as capital city having speeid 
representation over and above tlio Warsaw province, h 
is made clear in seotion IV of the constitution (“ Le^. 
lation ”) that presidential deoroos (eitlim* regular oi 
emorgenoy) have a sphere at least as important as hare 
laws, and residual legislative power is apparently left in 
tlie hands of the President and not in those of the %i 
and Senate (article 67). Seotion VII, on the budget, 
follows closely the constitutional amendment of 1926, 
adopted after the couj} cVdlat, and the important office of 
Inspector General of tlio Armed Forces, oi-eated fw 
Pilsudaki in 1026, remains in existence. 

Amendment of the constitution of 1936 (seotion XIII) 
is made reasonably easy, but while amendments proiK«d 
by the President require only ordinary majorities in tt« 
Seym and Senate to socuro adoption, those proposed tj 
the government or by tUo legislature have to be accepted 
by at least half the total mombersliip of each house, while 
the President is able to postpone promulgation of a ton- 
stitutional amendment originating in the Seym. The 
authority of the President is tlnis underlined in almost 
every clause of the constitution and “ Parliament plays 
a very minor r6l6 in governing the country Poland, 
whose tendency to ohooao as chief oxeoutive one of bet 
most eminent citizens in a sphere other than polilici 
(though the term of her first Promier, Paderewski, wa* 
short and sharp) is marked, lias had since 1926 as Presi- 
dent an eminent oliemist, who lias been content to atl 
as figurehead of state and who has never himself made 
personal capital of the g'ltasf-dictatorial powers given him 
partially by the amendments of 1926 and substantially br 
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the constitution of 1935. The power behind the pi-esi- 

j *ioi chair Avas Marshal Pilsudski, and 

(iential cimu »» i . the power 

constitution was iramecl to give behind the 
tiiis power Mer scope, but on May 1935, 
oniy tiu’ee Aveeks after it came into force, Pilsudski 

inconveniently died. 

The danger of framing a constitution that presupposes 
the existence of a superman at the helm, or behind the 
scene of affairs, is that this same constitution may not 
bear the strain of being operated and controlled by men 
of more ordinary powers or prestige, Poland has not yet 
made tlie dead hand live again in the machine it fashioned, 
but the success or failure of the ultra-presidential eon- 
ttitutioii of 1936 ought to ho folloAved Avith particular 
interest by those oountrioa and peoples to Avhom the in- 
exorable processes of time Avill sooner or later present 
problems similar to that Avith Avhioh she Avas presented 
by tlie death of Marshal Pilsudski. Is it possible, Avith 
the aid of a written oonstitution, for a personal dictator- 
ship or jirasi-diotatorsliip to be put into commission 1 

Of all the new suooossion states only two, Finland and 
Czechoslovakia, have substantially adliered to the demo- 
(ratio institutions which they adopted when tliey became 
independent, and in oaoli oaao there avos a special reason. 
Finland, though under the sovoreignty of tlie Russian 
Tsars between 1800 and 1017, had preserved an auto- 
Domous position, and, in 1000, adopted universal suffrage 
and proportional representation of an advanced type 
when her old Swedish four-olass diet Avas transformed 
into a modern parliament. Difficultioa with the Russian 
government had prevented the smooth working of the 
new system dm-iiig the last decade of the connection with 
Russia, but it was still in existence in 1917 


and the Finnish people were already booom- SSUs her 
ingused to it. Thus libertarian institutions 
were not suddenly flung into Finland’s lap 
in 1S18 and 1919 ; they wore simply given the scope that 
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had as yet; been denied to them, Ifoi- tliia reason, Finijjj 
has not only resisted the powerful oounter-attiracKon ^ 
soviet institutions, but lias also as yot shown littfc 
tendency toward dilution of her democracy in the dixectkio 
of the corporative state on the fasciat model. She ha, 
drawn nearer in sympathies and in government to the 
model of advanced domooraoy provided on the others 
of the Baltic by Sweden and Norway, than to her neigh- 
bours on the continental side of that sea. Her repudiation 
of the soviet system has always been empliatie, and at 
times savage, but for a decade and a half she has not 
felt the need to waver from the libertarian ideal on any 
plea of “ national emorgonoy 

The Finnish constitution of July 1919, which still 
remained in force witlioirt substantial amendment in igjt 
E riNNisii oomploto oonstitutional system in 

couaTiTUTioN itself, for it was meant only to supplement 
or 1910 organio law of 1900, which (apart fiora 

the changes duo to the establishment of an indepeodent 
republic in the plaoQ of the autonomous province of an 
empire) remained in force, but it was also found necessaiy, 
so completely had T’inlaud under Russian sovereignly 
retained the forms of her old Swedish governmental 
system, expressly to repeal the Form of Government of 
1772 and the Aot of Union of 1789. The constitution thm 
incorporated the reformed diet and universal franchse 
(for both men and women at the ago of 24) of 190C,but 
made no mention of tlio Senate or upper chamber that 
had come into existence as an instrument of Russian 
domination during the sovereignty of the Tsars, so Finland 
(her diet having been ohangod from four estates sitting 
separately to a single assembly by th'e law of 1906) nof 
joined the ranks of tho unicameral states. The President 
was to be indireotly but jiopularly elected (like Ike 
President of tho United States, by an assembly of electws 
chosen by all who could vote in ordinary elections) f« 
six years, and his immediate or successive re-election wk 
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cot prohibited. He possossecl, with the diet, the initiative 
ia legislation and also a suspensive veto, but the ministry 
(a member of whioli must countersign every presidential 
act) was made responsible to the legislature and not to him, 
and could not continue in oflico after its confidence has been 
withdi-awn. Though his popular election and his responsi- 
bilities make of the Finnish President muoli more than a 
cipher in the state, the government ia definitely of the 
“parliamentary” type, with the unicameral legislature act- 
ing as the instrument for the exorcise of tlio sovereignty 
of the people, which ia fully recognized and safeguarded. 

Czechoslovakia, carved almost entirely out of the 
northern provinoes of tho Austrian ompim and the 
Hungarian crown when those disappeared, was given the 
most startling shape and the most vulnerable strategic 
position of all the now states of Europe. For tliia and 
other reasons her oonatitution makers persuaded them- 
selves and the groat powers under whoso wing she had 
come into existonoe, that tho luxury of a federation of 
the Swiss type could not bo indulged in, and (despite tJie 
presence of Czoohs, Slovaks, Ruthonians, Magyars, Ger- 
mans and Poles within tho boundaries of tho 
new state) that it must bo stnotiy unitary, Slovakia 
though a spooial measure of provinoial auto- 
nomy was to bo oonoodod to Carpathian 
Rufchenia, whoso poox^lo stood ontiroly apart in culture as 
ffeO M in raco. Bub though tho priuoiple of “self- 
determination ” for small nationalities was tlius not very 
logically applied, ovory ondoavouv "was made to offset this 
limitation by making Czoclioslovakia safe for democracy, 
and therefore to give to ovory individual tho fullest means 
of self-expression as a oitizon of tho Ozoohoslovak state, 
if only he would accept that oitizonship and no other. 

The Czechoslovak constitution of February 1920, like 
the Finnish of 1919, also romained in force in 1938, despite 
the previous absence of truly libertarian institutions in 
any part of the old Austro-Hungarian empire. Perhaps 
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the chief reason for the sin’vival of deiuooratic iQs% 
tions in Czechoslovakia, whereas they either tended to& 
appear or else disappeared completelvinu 
SLOVAK neighbours Germany, Austna and Polaini 

0 ^ 1020 “^'°'' and in all the ofchor succession states extent 
Finland (while they never existed in Hon. 
gary), was the extreme closeness of her connection vrith 
the leading libertarian and expressionist states of western 
Europe and the intimate way in which her future as sq 
independent state was bound up with their friendship. If 
democratic institutions aro a luxiuy for a country with 
many minority problems, witli many vulnerable frontiers 
and with many jealous noighbours, they are at leasts 
luxury that may retain the all-too-nocossary sympathies 
of the libertarian great powers. As these sympatliesare 
withdrawn or come to bo rogardod as of less value thui 
heretofore, it is not improbable tliat the luxury, however 
liiglily it is prized for its intrinsic worth in 
dy^’doth/ Czechoslovakia, may bo abandoned fora 
AN™onoioE system of govornment more in the spartan 
tradition of hoi.‘ nearer neighbours, to ward 
off, if possible, the oven worse fate that threatens her. 
But until or unless that happens, she may attempts 
persevere with a bioamoral legislature (both house 
being direotly eleotod by the same votera on the basis ol 
a universal franchise, the Ohamber for six years and the 
Senate for eight) ; with a Presidont elected, like the 
French President, for sovou years by the two houses io 
joint session (though Thomas Masaryk her first President 
was given the oflioe for life, or until he oliose to resiga, 
as he did in 1930, a year before Iiis death); and with 
a Supreme Administrative Court protecting the rights 
guaranteed to the oitizen by tlio oonstitxition. The lower 
house had the dominating ijosition in the state. Though 
legislation (except army and money bills) could originateui 
the Senate, it had (like the Presidont) only a suspensive 
veto, while its adverse voto (unlike tliat of the Chamber) 
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eould not force the resignation of the ministry, which was 
responsible to the Chamber only. Sovereignty of the 
people was proclaimed in article 1 of the constitution, and, 
Jntil 1938 , the most precariously situated of all the demo- 
cracies continued to give it collective reality. 

The extent to whioh the trimoated ex post Munich 
Czechoslovak state can oontinuo to use the political in- 
stitutions of 1920 is highly problematical. The newly 
conceded autonomy of what was to remain under Czecho- 
slovak sovereignty of Slovakia and Ruthenia, and tlie 
emergency increase in the vigour of tlie executive power 
in the state, together with the oomplicated economic and 
political problems oonneotod with the new “Sudeten” 
frontiei’ of Bohemia and Moravia, and the reorientation 
of foreign and oommoroial polioy necessitated by the 
engulfing of Czechoslovakia by the Draiig nach Oslm— 
all these factors combine to produco decisions favouring a 
new constitutional system, whioh at one and the same 
time shall recognize the realities of the first partition of 
Czechoslovakia (even the name of tho state, it is suggested, 
should be altered) and help to ward ofi! what the Polisli 
constitution of 1701 failed to do for a neighbour (whose 
historic role was now strangely rovorsod) a century and a 
half before, 
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THE REINCARNATION OE EXISTING STATES IN 
NEW CONSTITUTIONAL FORM 

. Territorial losses, resulting as they usually do either 
from defeat in war or from aubmissioii to the threat of 
force, tend to discredit the political and some- 

times the constitutional system as well, under or through 
which they were suflered ; hut territorial gains, even 
though the geographical, economic and ethnic cliaracfer- 
^tics of a state are Just as profoundly modified by them 
by losses, tend only to strengthen the existing rdgim 
:1 to expand its oonstitutional system. As a conse- 
quence of the war of 1014-18 the now sovereign slates 
of Czechoslovakia, Poland, Esthonia, Latvia, Lithuania 
and Finland were created, and two sovereign states, 
Austria-Hungai'y and Montonogro, disappeared, but a 
number more were radically transformed The residua 
of the dehyplienated Hapsburg monarchy, Austria and 
Hungary, along ^vith Germany, Bulgaria 
and Turkey, all suitered the consequences 
of defeat in territorial losses, and only one 
of these, Bulgaria (who had least to lose and 
wlioso losses wore relatively slight), did not 
also undergo a political and oonstitutional transformation 
sufficiently comjjleto to sweep aside tho existing dynasty 
and constitution. Serbia (transformed in name as wellw 
in extent into the Kingdom of tho Serbs, Croats and 
Slovenes, later shortened to Yugoslavia) and Ruuaanis 
were fundamentally transformed by territorial gains (in 
case more than doubling in area), but in each the 
ing dynasty remained in power and, though new 
itutions wore promulgated, these involved no im- 
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Dortaiit mocliflcations o£ the system of government 
hitherto existing in the territory ruled over by tlie dynasty, 
but simply incorporated the necessary teohnioal modifica- 
tions consequent upon territorial expansion. Each was a 
“limited ” monarchy that had been inoculated with the 

liiiprtftrian constitutionalism of the expres- 

Uoeii.u'iJ , THE wimia 

sionist state m the late nineteenth century of victory. 
when the liberation of their peoples from 
the Tiu’kish overlordship had been con- 
firmed, but concerning neibhor could it be with confidence 
said that the serum had taken. They remained potentially 
prone to every kind of governmental chaos or tyranny, 
and ivitli their territorial expansion out of the Balkans 
proper into central Europe, the constitutional accident- 
proneness that the countries of the Balkan peninsula had 
tended to develop since their liberation (tlie countries of 
Latin America present a more ohronio parallel) was spread 
over a much larger area. This “ Balkanization ” of much 
of central Europe was one of the unexpected consequences 
of the war — and of the peace. 

Unlike the now states whose creation was a by-product 
of the victory of their sponsors, the states which were 
transformed by the oonsoquencea of defeat followed no 
general pattern in the reorganization of their constitu- 
tional systems. Bulgaria retained her old dynasty and 
constitution, though King Ferdinand was 
forced to abdicate in favour of Ins heir, in retains her 
the post-ivar era of enthusiasm for demo- 
{•ratio government the unioaraoral legis- 
lature set up by the constitution of 1879, and now elected 
oa a basis of universal manhood suffi'age, was more 
frequently allowed to play the part written for it in the 
constitution, but in 1934 Bulgaria followed a more recent 
fashion when the legislature (or Sohranye) was dissolved 
and no new oleotioiis hold, the government continuing to 
rule in the name of the king and strengthening its hold 
over the country by a drastic reorganization of local 
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government. Tlie mooted now or revised constitutW 
and electoral laws had) up to 1938, allowed no signs 
appearing. 

Turkey, after a period of transition during which the 
Sultanate (until 1922) and the Caliphate (until 10241 
lingered on at Constantinople, while the government of 
the Grand National Assembly established by Mustapla 
Kemal Pasha at Angora was consolidalino 
its power, hooamo a secular mpublie witj, 
Kemal Pasha aa President. The sovereignty 
of. the Turkish people, “the last of the sub- 
ject races of the Ottoman Empire to achieve their national 
independence”, had been proclaimed, and a populariy 
elected unicameral legislature (the Grand National 
Assembly) provided for as early as 1021, after which (1924) 
the outlines of a libertarian constitutional system were 
completed by giving a four-year town to the legislature, 
by more closely defining the authority of the President 
and by making the ministry roaponsiblo to the Assembly. 
The dynamic personality of the GJmzi Kemal Pasha, 
(known after 1934 as Atatiirk) who became and re- 
mained President of the ropublio, oontinuod to dominate 
the government and the constitution. Lacking that 
passion for self-eflaoement (or that prudence) which 
made Pilsudski rule Poland from behind closed doois 
and shuttered windows, ho, by personal domination, 
with the close co-operation of his Republican People's 
Party, of his ministry and of his legislature, completely 
TBANST-oBMA- ti’ansformecl tho Turkish state and Turkish 
TioN OE social life during his presidency. Islam 
TUBKisH LIFE \jq I'oHgion of tho state, the 

wearing of the fez was prohibitod, the Roman 
was introduced, the law and tho language were 
“national” (Constantinople booamo “Istanbul” and 
Angora became “ Ankara ”), women were emancipated 
and enfranchised. After oxporimonting with parlia- 
mentary government of the traditional sort by creatiog 
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, substantial “opposition’’ party (but achieving Uttle 
nore semblance of it than liacl the Sultan under the 
‘Britannic” constitution of 1876), the Atatiirk, with 
qiial deliberation, destroyed, the opposition, leaving 
irtually only members of the ]?oopl6*s Party in the 
egislature (or Kamutay). Thus by a liighly individual 
ffocess the republic of Turkey has come to resemble in 
jganization the one-party, one-loader, one-people state 
hat has developed elsowlioro, and in some respects her 
.rganization in this direction was ahead of all others, 
ler libertarian institutions wore never intended as instru- 
ments of the expressionist state, but as badges of her 
modernity as a nation-state q%ia nation-state. 

Hungary went through a similar period of indecision 
oncerning her ultimato form of government following 
he abdication of Charles Hapsburg in 1918. The 
people’s republic ” with Karolyi os president and 
unicameral provisional logislaturo, was succeeded in 
ipid succession by tlio soviet republic with Bela ICun 
g political commissar and by the reaction pkople’s 
iieh produced the rostoratiou of the old wsruBLio, 
[nngarian constitution with Admiral IT orthy and itBOBNOY 
g regent in a monarchy without a king. hunqary 
fniversal suffi'age,* proolaimod by tlie people’s republic 
ad first applied in the elections of 1920 after the soviet 
‘public had been overthrown, ^vas tlio one gesture made 
j the new Hungary in the direction of the prevailing 
gmocratic trend, and even then the secret ballot did not 
Kcme the rule in elections. Only in 1038 was its general 
ioption announced. Land reform, an evon more press- 
ig need, promised by the people’s republic and decreed 
? the soviet republic, but postponed by the regency, 
idnot by 1938 appear to bo in .sight. A jiDrsonal restora- 
on of the monarchy appeared to be postponed to tlie 
reek Kalends, and the rigime of tho regency can now 
3 regarded as, de facto at least, Hungary’s third republic. 
iTiatever political and constitutional changes take place 
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in the near future in this country witli neither a eoastlim. 
nor a lung which nevortholeas officially styieg ^ 
monarchy and has an admiral os its regent, they ^ 
hardly make her position as a state and her fonn of 
government more anomalous than they already are. 

Austria’s position between 1018 and 1938, thongh 
very different, was equally anomalous. Prevented from 
amalgamating with Gennaa\y, German- 
Austria became the chronically ovof. 
federalized ultra-democratic republic ^ 
Austria, and adoj)ted all the devices of 
the expressionist state ; but her undiluted liberlarian 
regime lasted less than a deondo and her independent 
though divided sovereignty less than two. On March 13, 
1938, she became part of the Gorman Reich and its system 
of government was extended to her territories. 

, Germany was the one great power to bo transforme-i 
and yet to escape disintegratioir. Her territorial Iosjh 
were, with the exception of tlio creation 
TRAN8S^^aD of a “ Polish oorridor ” between East and 
WITHOUT Dia- y^est Prussia, all on her periphery or out- 

INTEGRATION , 

Side Europe, and the wounds they left were 
capable of healing if they were not rubbed. She suffered 
no major amputations comparable to those of Russia, 
and escaped the ruthless dissoolion that befel Austria- 
Hungary. Slio did not lose oiio-tonth of her population 
and what was left was almost exclusively Gorman luraw 
and language, for it was mainly her alien fringe that was 
shorn off — Alsace, Lorraine, Eupen, Malmedy, parts d 
Schleswig and Silesia, Prussian Poland, and Memei 
Only Danzig and the Saar possessed uncontrovertible 
German majorities, and the first was not handed overfo 
an alien sovereignty but became a separate “ Free State", 
while Germany’s sovereignty over tlie latter was only 
alienated for fifteen years . N o patriotic German, nurtuwl 
on the glories' of the Hohenzollorn-Bismarokian empiie, 
could be expected to loolc with complacency on tficie 
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bufc, iievorbholess, they Avero less than other 
Erie's ; less, in proportion, oven than Bulgaria’s ; for 
than Austria’s or Hungary’s or Russia’s- or 
Turkey’s. 

Germany lost her empire and deposed her dynasties, 
ae changed from monarchy to republic in every state 

ftp Reich, and from the legitimist to the 
libertarian form of government ; but she did lost and 
not lose her federal unity, her civil service, 
her aristocracy of birth and wealth, the bulk 
of lier material resources, or her pride. Political revolution 
ffas not accompanied by social revolution, hlany elements 
of the old Germany had to bo combined with neiv forces 
in the reconstruction of the German state as a demoei'atic 
republic, but from the first (or at least, from the taking 
charge of the revolution by the compromising and com- 
promised majority socialists of Ebert, which happened 
tofore the end of 1918) no digging up of foundations was 
either attempted or desired by tliose wlio found them- 
selves in power in the German republican Reich. The 
Hohenzollern-Bismarokian empire was in 
mins, but the Gorman people had retained nEvottmoN 
possession of the site ; though the roof had 
ken in, the walls wore substantially undamaged, and 
iueh of Avhat was inside had boon salved. The Weimar 
republic, wliioh was given definitive constitutional form 
on August 11, 1919, iDi'Ovidod a now roof for the German 
fti'cA, but it did not underbake its rebuilding. Latterly 
lie Weimar republic has come in for much retrospective 
critioism, and, indeed, it possessed many defects, but it 
! did act as a roof over Germany’s Iioad for nearly foiuteen 
years, through the pei’iod of her dooposb humiliation since 
180t-13 (though it thereby became associated in the 
minds of the German people with the Voraailles Diktat 
and its Avar-guilt clause, with reparations, with the Ruhr 
occupation, and with tho great inflation, 

*'liieh it was responsible). 
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It is easy to oritioizo the Weimar oonatitution, buiii 
is impossible not to recognize it as one of the mostini^. 

esting constitutional documents ever 

WEIMAR -r , „ T i'll i .i 

CONSTITUTION up. iiito it was ctistiUocl the essence 

expressionist state, drawn from every HW 
EXPRESSIONIST taiiaii souroo that could be found. Ijj 
STATE inspiration was undoubtedly tlie abortin 

Prankfurt constitution of 1840, to whioh its resemblaw 
in places is striking, but its framers took fiill advantap 
of the various developmonts in libertarian govewmert 
since 1849, in producing a “ domooraoy ingenious anj , 
logical, and based upon tlio study of the political pathofeirr ' 
in other countries There is in the Weimar confititntMB | 
something of everything in the rd'pe.rloire of the expi®. 
sionist state, for Germany, having failed to secure bba. 
tarian institutions in 1849 and again in 1867 audit?!, 
was determined in 1919 more than to make up the lost ! 
ground, and to become the moat domooratic deiuoaaty 
in the world. “ The Germans ”, pointed out Hcadlun- 
Morley in 1028, “ have made use of all the devices newand 
old by which a democracy can express itself, and barf 
sought at tlio same time to find room for the applicatica : 
of new theories. Cabinet govornmont has been borrowed 
from England, the idea of a strong popular presideol 
from America, direct legislation from Switzerland. The 
President and tire Reichslag aro to occupy a position of 
equal importance ; both aro roprosontativo of the 80 T^ 
reign people, each is to aot as a counterpoise to the other; 
in oases of dispute the dooisiou ro.sts with the people, i 
referendum can be brought about by the decision of the 
President, or of a minority in the lieicJisiag, or on Hie 
demand of a section of tho people themselves. The com- 
plication does not end horo. The Meiclistag is the ehirf 
legislative autliority, but it is not tho only ropresenlatiu 
assembly ; a Reiclisrat or second chamber has been estab- 
lished to represent tho interests of the member-states and 
to serve as a cheek on tho actions of the Eeiclislag, andan 
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Economic Counoil to give expression to the needs of the 
Urial life of the nation” 

Ibe constitution was acloptod by a national assembly 
jected on a basis of universal aulTrage, both men and 
romen voting at the ago of twenty, and this constituent 
^mbly also acted as the first regular Meicltstag of the 
jcniian republic after the promulgation of the oom 
iitution in August 1919. Subsequently, the Meichstag 
fis to be elected on the same basis (article 22), with 
jfoporfcional representation and scnUin de Usle^ the country 
*in£f divided into thirty-five olootoral dis- 

leUlg UiViv . 1 j .7 »RAN0H1SE 

ricta, each returning a mombor to the and 
BM aj for every 00,000 of its voters. In “X”"' 

«h district a series of party lists instead of 
Ddividual candidates wore to bo voted for, and candidates 
rereto he declared ©looted in tlio order that their names 
tood on their respeotivo lists. A spooial Reicitslist was 
)ennitted to each party, on whioh party leaders and other 
woured persons ooukl bo placed, and the sum of the odd 
lOtes over in the various oonstituoncios was oreclited to 
ach McMiat. By tliis moans very few votes were 
lasted, for if a party could oolloot oven 30,000 votes 
bougliout the whole Reich, it was assured of at least one 
epresentative being olootod from its ReicMut. This 
Irinng after perfect domooratio equality (not only one 
nan one vote and ono womon one vote, but also for 
irery 80,000 votes lor a given party at smiviNa 
east one ropresontativo in tho Reichstag)^ SSot 
ras most painstakingly carried out. Tho dbmoobatio 
President was to bo olootod by tlio whole 
jeople in one national constituonoy by the same wide 
hachise, and if no presidential candidate obtained more 
■tan half the votes cast, a socond ballot was to be held 
nth all but the two leading candidates on first ballot 
Jlinunated. Candidates for tho Reichstag had to be at 
twenty-five yeai’s old, and for the presidency at 
thirty-five. There wore no other rostriotions. By 
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•Tit^ 

tho side of the German electoral system of 1919 ^ 
French with its exclusion of women, and tlie British (evfl, 
today) with its double voting, its single-memher c®. 
stituencies and its residential qualification, appear, 6 «a 
the democratic point of view, positively antedehimj, ■ 
Thii’ty-seven million Germans, or GO per cent of ib ^ 
entire population, were qualified as voters in 1919. 

The sovereignty of the people was proclaimed in the ' 
preamble to the Weimar constitution, and artide 1 i 
declared “ The German Ueich is a Republic. Thepolilkd ! 
power emanates from tho people Germany becam ^ 
what few of the older libertarian states, but most of i 
the new ones had become — a double demo- ' 

tmZlToy democracy waa 

logical and complete, and she also adopted 
devices of direct democracy including tlio popular refa- 
endum and initiative, though in providing macbineiyfar 
the direct action of the people, she went by no meais 
so far as Switzerland and certain other states. The 
Frankfurt constitution had boon framed before Ibe 
maohinory of direct doniooracy liad boon far developed 
for the use of modern states with large populations, aid 
here, as in several other places, Weimar tended to hide 
behind tho black, rod and gold banner of 1849 (whidi 
was adopted as the national fiag of the Weimar tepuUit). 
After all, not one of tho otlior groat powers had adopted 
the popular roforenduin, tho initiative in legislation « 
the recall of officials , on a national scale up to 1919 (indeed 
they have still not done so) and Germany, too, contented 
herself with completing her ropresontative democracTr 
hut making only a gesture (tJio popular referendum ad 
initiative in certain oircumstanoes) in the direotiood. 
direct democracy. 

The lower house of tho national logislatiu^.theifwb 
tag, elected for four years in tho manner describ^ 
became, for the first time in Gorman constitutional hi- 
tory, the pivot of the state. Tlie President coulddissdn 
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i^on liis O'™ initiative, but was not permitted to dis- 
solve it for a second time if the aucoeeding election 
,nif ^iiionorteclits view on the issue between 

result suppui 7. . , . RBiciiaiAa 

■jjgjjj ggainst his (article 2o). dne lieiclistdg the mvoip 
could convoke itself and was required to 
meet at prooeedings were to 

be public (unless a two-thirda majority resolved other- 
wise for any specific occasion), and the press was enMy 
fiee to report them ; tlio immunity granted to members 
(ffhieli liad been incomplete under the empire) was most 
comprehensive (articles 36-38). The upper house, or 
’g.whral (composed, as had been the old Bundmai, of 
representatives of the governments of the member-states) 
was definitely a subordinate body and its part in legis- 
lation was little more than subsidiary. Only the President 
represented a potential popular force in the state in any 
way capable of ohallonging or cheeking the will of the 

The German President was to be directly elected by 
tbe whole people for a jporiod of seven years, but his 
every act as President had to bo oountorsigned by a 
minister responsible to the Reichstag, for the principle of 
parliamentary responsibility, already accepted by the 
goyerninent during the last days of the Hohenzollern 
empire, was deliberately chosen by the framers of the 
Weimar constitution after they had examined the alter- 
native American system of “presidential government”, 
ffith a non-parliamontary ministry responsible only 
to the President. This parliamentary system, which 
raked by usage and oonvontional aooeptanoo in coun- 
tries such as Britain and h'ranoo, was carefully written 


into the German ooiistitution of 1919 as a 
legal reality (articles 63, 64- and 66), and 
crystallized therein to a greater extent than 
it had ever been before. There was no 


SVSTEUATIZBI) 

PABLIA- 

MENTAny 

aOVEBNUENI 


attempt, therefore, to aohiovo separation between the 
executive and the legislative organs of the state. The 
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Reichstag, for instance, retained fclie power to deela,e 
war and conclude peace, a prerogative jealously guatj^,] 
by the executive under the Hohenzollern-BismarckiaQ 
system. When the President desired a dissolution or a 
referendum, he had to aoouro the ministerial counter, 
signature for this as for every otJror aot, wliile th? 
Reichstag by a two-thirds majority could submit to tla 
people a proposal to romovo tho President from lusoffirc 
(though rejection by the people of suohaj)i*opo3alinvdv6l 
an automatio dissolution and tho oonfirmation of tb 
President in his office for a further seven years). Tb 
President, the Prime Minister (for whom tire title 
hanzler was still retained) and the other ministers could 
he impeached at tho initiative of the Reichstag, fb 
President was left a suaponsive veto over legislation in 
that he could submit any bill passed by the legislaluie 
to a popular referendum boforo signing it, and tire people 
(represented by not loss than ono-tenth of the totalelec- 
torato) could initiate legislative proposals, which, if not 
accepted by the legislature and tho President, were aho 
to be submitted to ijopular roforondiim. One tljirig, and 
one only, was left to tlio l?rosidont to do entuoly onhu 
own, and that was to sninmou anyone ho chose to k 
ReichshanzUr and to foi'in a government, and it m 
through this tiny looidiolo in the Weimar constitution 
that Adolf Hitler was oiiablod to maroh to power k 
entii’ely constitutional moairs in 1933, though oirceimide 
he was to blow the whole system skyhigh. 

Germany thus became in 1919 a republic, anentirelv 


democratio and an almost completely expressionist state, 
hut she did not become a unitaiy state, as the extreme 
radicals of 1848 had desired, and as a vooiforous rainorilj 
had desired over since. Weimar rejected tk 
EEMAiNs A logic of a unitary solution, Just as dm 


FEDERAL 

STATE 


Pi’ankfurt and Bismarck. Germany was te 
have a further decade and a lialf of tk 


richly diversified Kleinstaalerei that she had enjoyed 
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througJi the ages, tliougli the separate states cannot be 
considered to have retained more tlian a few shreds of 
their former sovereignty after 1919. The usual un- 
profitable argument that arose in and after 1849 and 
iS67 concerning whether Germany really would remain 
a Bmdesstaat under tlie noAv constitution, or whether 
she would be to all intents and purposes an JSinheitsstaat, 
does not merit much attention, but it may be noticed 
that though the Gorman states were after 1919 called 
merely Lander (tliey had lost their dynasties in 1918), it 
stould also be remembered that Land may be translated 
as "country ” as well ns " territory ”, and that a great 
deal oi Laiidesgefithl as well as a groat many particularist 
institutions remained. The Weimar republic, for instance, 
had a Ministry of Culture, but each separate Land Imd its 
ora Minister of Eduoation. The educational system was 
administered through these difCoront local Ministries of 
Education. A foreign student who wislied to matricu- 
late at the university of Heidelberg or Freiburg had to 
send his Gesuch to Karlsruhe, the capital of Baden, not 
to Berlin ; if ho were at Tubingen it had to go to Stuttgart, 
and so on. But despite those gaps in the completion of 
administrative unifloation in the Weimar republic, a much 
greater degree of uniformity was introduced throughout 
the Bdch. Not only wore the Ecservatrecklc of Bavaria, 
Wtirttemberg and Baden abolished, but Prussia was 
demoted horn her position of predominance. mussiA loses 
H ugo Preuss, the oliiof drafter of the Weimar 
constitution, had desired to partition Prussia rnEDOMra. 

(and hence an unlciiid critic has called his 
name " ein TrepponAvitz dor Woltgesohiclito ”), but though 
this did not take place, lior hegemony was completely 
abolished, In the Eeicharat it was doolarod that no one 
lafid could have more than two-iifths of the total number 
of votes, whatever its size, while Prussia had her various 
provinces (including Berlin) directly represented, and they 
sent thu’teen of her twenty-six members to the Reichsrat 

2a 
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in this way, instead of the contra! Prussian gorenuneni 
controlling the api^ointmont of tliem all. In the 
each Land was given at least one vote, seven small ceitrj I 
German states having voluntarily combined to form % ' 
new territory of Thuringia, but the importance of th 
Beichsrat was very much loss that that of the old Bnnifud - 
and it had only a suspensive veto over legislation desbi 
by the Reichstag. As tho President’s veto waa only gut 
pensive also (under tho empire both emperor and 
Bundesrat had to approve of every bill before it could 
become law), tho will of tho Reichstag (if nob found h 
general election or referendum to be counter to the «iil 
of the people) oould always bo made to prevail in tb 
long run. 

The sphere of the central government was redefined, 
and was made much broader than in 1867, thougli residual 
WIDENED COM- ^tiU roniaiiiGd with tho Uiakr. Tb 

PETENOB OP competence of tJio Reich was to bo excliuim 
lUE Bisioir regard to foreign relations, nationality 

laws, tho regulation of emigration, tire national force?, 
the coinage, customs and tariils, commercial regulation, 
posts and telegraphs, and the Reich had the option of 
operating ultimately in a inuoli wider sphere, though until 
it ohoso to do 80 tho Ldnder romainod oompotent therein. 
A blanket clause provided that anything necessary for 
the welfare of the German people oould be tho subjected 
uniform Reich legislation, and .Reich law was declared to 
be supreme and to prevail over territorial law, tb 
Supreme Court of the country deciding in disputed casej. 
All this is very rominiseont of tho United States con- 
stitution, but the spirit of tlio Weimar constitution witb 
regard to the relative position of central and state govern- 
ments is rather that of tho United States’ constitution a? 
redefined and reinterpreted in a unitary direction after 
tho civil war, than the United States’ constitution a? 
promulgated in 1787, with its atriotly divided sovereignly, 
and, indeed, goes beyond tho United States (apart froo 
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the temporary pliaso of extreme reoonstruotion in parts 
of the South) in providing for Jhich supervision over tlie 
territorial administrations, with a supreme oomt of 
administration to deal with disputes in this held. 

The Weimar constitution is divided into two main 
parts. Part I deals with the structure and organs of the 
state (its seven sections dealing respectively witli Beich 
and Lander, Reichstag, President and ministry, Bmhsrat, 
federal legislation, federal government and federal 
judiciary) and extends up to article 108 
deroted to fundamental rights and duties of 
Germans, and takes up 67 of the remaining 
i3 articles. Based upon the monumental 
section VI of the Fi'ankfurt constitution of 
1849, wliioli consisted of 69 short articles, the Weimar 
deeiaration of rights and duties is far more compre- 


part II is 

FUNDAMENTAL 
BIGHTS AND 
DUTIES OF 
GERMANS 


tensive, indeed, more comprehensive than any other 
jueh declaration. It covers virtually everytliing that 
could be thought of, its five sections dealing with the 
Individual, the Community, l^ollgion and Cluuches, 
Education and Schools, and Economic Life. The first 
four of these sections represent a oodifioation of selected 
parts of all previous deolaratioiis of rights and duties and 
of related legislation, and make fresh contributions only 
in new phraseology and in a few details, but section V, 
headed " Das Wirtsohaftslebon ”, containing fifteen articles 
(15MC6), several of thorn very long, breaks new ground. 

It had long been felt that the libertarian organization 
of the expressionist state, which had oonforred the reality 
of political democracy upon the people of a number of 
countries by the beginning of tlie twentieth century, was 
incomplete tlu’ough being strictly political in scope. A 
spate of social legislation around tlie turn of tlie century 
(pioneered by Germany herself, though she was then 
politically by no moans a fully expressionist state) Iiad 
helped to fill part of this gap, but some complementary 
organization in the oconomio sphere that )vould give 
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greater meaning and valno for the ordinary citizen to lie \ 
political democracy lie had boon accorded with so 
a fanfare, was still needed by the libertarian constitutional 
systems. To give the voto to the landless peasant, tofe 
sweated labourer, to tho iindoiiiaid artisan, to the vorkg 
with black coat and white collar but no capital, to tla 
dependent professional and official classes, without makbg 
it possible for them to uao it in obtaining at least reasm- 
able security of omiiloyniont, a reasonable standard of 
living, and a reasonable enjoyment of tho fruits of iiu 
land, of their labours and of civilization, was an empt? 
mockery. Germany liad stood upon the brlnlcofadoplintt. 
lilco Russia, tho Marxist solution to this problem, ffhith 
involved first a complete pulverization of tho insfcrumeutj 
and institutions of political domocraoy (for, said Laan^ 
“ the state is a machine for tho suppression of one (Am 
by another ”) and then tho rooonatruotion of society from 
the foundations up as a diotatorship of tlie proletariat, 
dedicated to the interoBta of tlieso “ labouring and 
exploited masses Tho mild-mannered Ebert Social 
Democrats, suitably sliookod by their sight of the abyss, 
iHEonoAnizA. quiokly ‘I™"' Germany away from Urn 
HON OP extreme, and their attempt to guarantee 
wfTin'She economic rights and to provide machineiy 
STATE in the economic sphere that would mat? 

their new state ooonomioally as well os politically exprW' 
sionist, was their way of ooiiatruoting a safe path arounc 
it and of throwing a briclgo across it. But the fact tbs' 
the organization of oooiiomto life in tho Weimar coo 
stitution was opportunist as well os ideological must no 
detract from the interest and value of section five e 
part 11. 

The keynote to this sootion is struck by its first pan 
graph, which states “Tho organization of economic lil 
must conform to the principles of justice to the end lb 
all may be guaranteed a docent standard of living (» 
dem Ziele der Oewdhrleislung eines mensclienwurdijt 
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Within those limits the ooonomic liberty 
fthe individual shall ho assuvod” (artiolo ISl). Article 
152 establishes tho prinoiplo of freedom of contract, and 
Ihibits usury (WucUr) and legal tranaao- 
Ln«i which aro contrary to public policy ; standard 
article 163 guarantees tho right of pro- op living ” 
perty, but legal expropriation of private property can 
^ke place without oom^ionsation in given oircmnstanoes ; 
article 15i guarantees tho light of inheritance in accord- 
ance ivith the provisions of tho civil code ; article 166 
provides for tlie control by tho state of tho distribution 
and use of the soil, abolishes entail, declares the unearned 
increment on land valuos holonga to the community as a 
wliole, and provides for tho transfer of private royalties 
to the state ; artiolo 166 provides for tho possibility of 
the transfer to public ownership of private outorprises, 
or of their organization and combination at tlio initiative 
of the government ; artiolo 1.57 places labour under tlie 
special protection of tho Reich, and article 168 expressly 
includes intollootual labour and its productions within 
this protection ; artiolo 150 guarantees tlie right of 
association; article 100 states the right of employed 
persons to free time for tho oxeroiao of their oivil riglits 
and to fill honorary publio olhcos ; artiolo 101 provides 
that the Mck shall eatablisli, " with the controlling 
participation of tho insured ”, a oomprolionsive scheme 
of social insuvanoo ; artiolo 102 is wortiiy of full quotation. 
Itsays, "Tho Reich shall ondeavour to soouro international 
regulation of tho legal status of workers to .. ^ 
the end that the ontiro working-class of the sal minimum 
fforld may enjoy a univorsal minimum of 
social rights ” ; artiolo 103 proclaims botli 
the right and tho duty to work Ibr every Gorman, and 
“In so far as a suitable occupation cannot bo found for 


him, provision shall bo made for his nooossary main- 
tenance’’; artiolo 164 provides for tho protection of 
“the independent middlo-olass in agriculture, industry 
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and commerce ” ; arfciclo 166 provides for the establi^. 
ment of workers’ and employers’ councils and forafedcj] 
economio council. 

Though these councils have been called the single ne» 
political idea of the German revolution of 1918-19, ivliereas 
all else derived from 1848 or 1789, and though th^Bue ^ 
only included witli reluctance as a conciliatory gtetme • 
toward the leaders of the workers’ and soldiers’ coimdfe 
who had led the revolution and then had somewU 
unexpectedly resigned their power into the hands of 
the constituent national assembly, the PederaJ Economie 
Council at least appears to have had some historical 
connection with Bismarck’s unsuccessful efforts to sei 
up an advisory eoonomio council for the R^ck, and 
with the economio council he actually did set up in 
Prussia in the eighteen oightioa, though of course the im- 
mediate stimulus (both by example and revulsion) came 
from the new development of the council idea wndet the 
Bolsheviks in Russia ainoo 1917. According to articled, 

, workers, salaried employees and oniployets 

WORKBRS’ AND ’ , i i . 

EMriiOYBRs’ wore to oo-oporate on an equal plane toiegn- 
oouNoiLs wages and conditions ; workers’ council 

were to be organized in individual plants and in larger 
districts, with a Federal Workers’ Council for the whole 
Beich, and were to join with the employers’ roprosentatiTcs 
and those of “other interested population groups "lo 
form the district economio councils and the Federal 
Eoonomio Oounoil All important economic groups were 
to be represented in those eoonomio councils proportion- 
ately to their economic and social importance ; all im- 
portant social and economio legislative proposals of the 
government were to bo submitted to the Federal Econonne 
Council for its views before going to the Reichslag and 
Beichsmt, and the oounoil could also draft such bills and 
place them before the legislature with or withoutr the 
approval of the government. But though the legislature 
was bound to consider the views and proposals of the 
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I Economio Council, it waa not required to adopt 
'Z The Counoil had only adviaoiy 

and its existence did not thereioro eoonomio 
Xge the politically constituted assembly 
nv dominating position of 

he kichstag in the Woimar republic. Nevertheless, 
houfih the council system thus tentatively set up in 
iermany in 1919 failed to roaliKo what some people 
ijpected of it, and in its working gave some support to 
hfclaiin that the whole device w'aa a sop to Cerberus 
limed only to distract the attention of the German 
rorkers from the sednotive advances of the Russian 
ariet system, it had in it elements of the “ Parliament 
)f Industry ” advocated (as by the Webbs in Britain) 
snt not even tentatively adopted elsewhere in or before 
he immediate post-war period, and it had in it more 
tan the germs of coi’tain of the moat potent and highly 
jublicized machinery of the oorjiorative state that was 
irst to develop in Italy a few years later and then to find 
icceptaiice elsewhere, not the least in tlio Gorman Third 
Mch which suoooedod the Woimar republic. Bub when 
deas have crossed the Alps at least twice, and perhaps 
■eaived some wind-blown additions from the Urals as 
rell, their resemblance to their original form may easily 
be unrecognizable, and can oven more easily pass un- 


'(cognized. 

Just as the Weimar constitution must inevitably be 
Mmpared with the struoburo of the r^ime tliab has 
iucceeded it in Germany, so can it with profit bo compared 
ilio ivith the forms of government devised for Germany 
m 1849 and 1871. In the fundameirtal matter of the 
relationship between .the separate states and the Reich, 
the Franlifuit constitution, with its uu- ooupawson 
equivocal federalism, stands between the 
strong unitary tendonoios of 1019 and the 
concessions to partioularist feeling and the BeservalredUe 
of 1871. In 1919 the national oonstitnenb assembly was 
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called together and com]:)lQted its deliberations TrftliKit 
any formal reference to the separate states (tW 
informally their views wore frequently sought during gg 
framing of the constitution), and under the Weimar {(in- 
stitution the Slaaten became Ldnder whose houndarif? 
could be changed without their own consent (article iSj, 
whose form of government was required to be repnbKcal 
(article 17) and whose internal affairs oould beregulatei 
to any extent by Reich legislation in the interests of tfe 
general welfare of tlio Gorman people (article 9). Thiu 
“ The Reich whioh Bismarck forged was a federal unifa 
of hitherto sovereign states ; the new Reich was tte 
political organisation of a single people, subsidiarily 
divided into largely autonomous political units to whicfe 
the name state might or might not be given As ihe 
Ikankfurt constitution never went into force, the process 
of historical evolution can be soon to have developed 
gradually from the four luindrod virtually unrelated 
sovereignties of 1048, through tho Napoleonic rationaliza- 
tion, the loaguo of thirty-nine sovereign states of 1815, 
the federal unions of North Germany and of the Hohen- 
zollorn Empire of Lossor Gormany of 1867 and 1871, the 
more unitary fedoratioir of Ldnder in tlio republican state 
of 1910, to tho de facto unitary Tirird Reich of 1933 and 
tlie completely and legally unitary Greater Germany of 
1038. The Third Reich and tho now Greater Germany 
owe more to Weimar than thoy will or can ever acknow- 
ledge, but Weimar handsomoly acknowledged its debt to 
Erankfurt. Tliey differed in that one was the product of 
an age of laisaez faire individualism and the other of « 
period of colloctiviam, but thoy are bound togetha 
through tlioir prooooujmtion with giving the fullest mean- 
ing and scope tliat oxi.sting politioal machinery atd 
ingenuity provided, to tho sovoroignty of the people 
and the most oomploto yprotootion of tho basic rights e 
the citizen. In tire history of domooracy, what was 
achieved under tho black, rod and gold banner of 181? 
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and 1919 must always occupy a place of great significance, 
eveu thoiigli that banner has twice been trampled in the 

Ifi has been claimed that the Weimar constitution was 
entirely imsuited to the needs of Germany in 1919 and to 
the temperament of the German people at any time, and 

its merits as an ultra-democratic 
wnaievei xua ^ ^ ..... . inqdest on 

and super-libertarian constitution pe)' se, it the wkimar 

must be conceded that this claim is not ^^^TiTimoN 

entirely lacking in validity. It may bo going too far to 

say that Weimar merely copied the errors of Frankfurt 

and added others ; that it broke the traditional organic 

connection between the German Reich and its several 

parts; that it released Prussia from her identity for 

most purposes with the Reich that had been Bismarck’s 

greatest worlc, and made the Prussian prime minister 

(who acted also as the head of his pi-esidentless state) 

more powerful tlian the federal Chancellor (who had to 

be appointed by a popularly elected federal President) ; 

that this federal President was only a sort of Kaiserersatz 

orsubstitute-for-an-omporor, and performed the functions 

ofa mere writing maohino; that the parliamentary system 

of government was introduced without tlio party political 

background essential for its successful operation existing 

in advance ; that fundamental rights were out of date and 

parliamentarism already under a cloud by 1019; and that 

‘ it is a wonder that the Weimar constitution lasted 

fourteen years”; but, even if such latter-day criticisms 

are thought to be unjust and oxtromo, it must at least 

be conceded that Germany could hardly iiave chosen a 

more difficult time for a radical experiment in pm-e 

democracy than the years between 1919 and 1933. 
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THE BECOMING 01^' " NATIONS YET TO BE” 

It cannot bo doubted that wlien Sir John Seeley discussed 
“ the Expansion of England ” in the year 1883, and 
looked for the future of tlio British empire less "witlm 
the narrow confines of tho mother country” tlian'‘iii 
the destinies of nations yot to be ”, he envisaged a far 
greater increase in population and development in tlxse 
nations yet to be than the last fifty years have produced. 
By analogy with Britain’s own development, and tliceren 
more phenomenal advances of Germany and the United 
States, in the half century boforo he wrote, the future miki 
have seemed very much in the hands of such lands u 
Canada (recently and successfully federated), Australia 
(whose states were beginning to fool their way toward a 
similar federation) and othor though less extensive 
dominions, such as New Zealand and Newfoundland, Hut 
had been colonized by British sotblom and liad adopted 
the institutions of tho mother country. Tho surprise ol 
Sir John Seeley (ho died iu 1895) would indeed have bee® 
great if he could have loavnocl that by the year 1938 tbt 
combined populations of tho fioif-govorning domiiiionsol 
the British Commonwealth of Nations did not exceed 
thirty million people (ovon including with Canada 
Australia and Now Zealand, tlio new dominion of Southert 
Rhodesia, the demoted dominion of Newfoundland, tkt 
uncertain dominion of Eiro, and all tho African, Indian 
Afrikander and British inhabitants of the Union of SoutI 
Africa), whereas that of Bngland, Scotland, Wales m. 
Northern Ireland, despite a very considerable slowing n} 
in the rate of increase, was over forty-six million, am 
that of Greater London nlono more than the whole o 

flflO 
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Australia’s, more than the whole of South Africa’s and 
verj' nearly equal to Canada’s ten million. But the 
criterion for the interest of a constitutional system 
cannot, of course, be population alone, 
otherwise the London County Council would ^ 
more attention than the government 
of the Commonwealth ol Australia, and 
Xigeria with its twenty million people twice as mucli as 
Canada, while the U.S.S.R., India and China between 
them would fill half this volume. Though the rate of 
development of Canada and Australia, New Zealand and 
South Africa, in population and all that the rapid filling 
of empty spaces can bring, may liave disappointed those 
ffho expected phenomenal growth, their constitutional 
development has brought no corresponding disappoint- 
ment to the student of government, and these British 
dominions, though more particularly the first three, have 
provided, up to the prosoiit, the most promising examples 
in the whole world of the transplantation of specific 
libertarian institutions from their original habitat to a 
new and distant eiivironmont. Admittedly with tlio soil 
better prepared and the political climate more suitable, 
they have taken root far more strongly and with far less 
distortion than did the adoption of tliese same institutions 
b Latin America early in the nineteenth century and in 
parts of central and eastern Europe early in the twentieth. 
The constitutional history of the ]3ritish dominions alone 
comes near to approaching the record of the United States 
of America, where a constitutional system designed for 
four million people living mainly in thirteen states on the 
••itlantio seaboard, was stretched without breaking (though 


not without a certain amount of bending) right across a 
continent to apply to a hundred and tliirty million people 
b forty-eight states, and then beyond the seas to terri- 
tories as scattered as Alaska, Hawaii and Puerto Rico, 
and, potentially, further still to the Commonwealth of 
the Philippines. 
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The two major constitutional trends charaoteristicrf 
tho Britisli imperial system as a whole have been th 
evolution of status of tlio individual cdoaics 
from eomploto military dependency to coa- 
pletoly self-governing nationhood, and ^ 
forging of links of voluntary associate 
to counteract tho disintograting consequences of the fci 
process; and those, while they cannot be examined heit 
in detail, have exerted continuous influence (tlie first, tvd 
since the loss of the thirlioon American colonies precededj 
revision of colonial policy, and tho second, ever sincefe 
effects of this revision began to bo felt in the early eighth 
seventies) upon tlio separate constitutional system ofll* 
various dominions of tho British crown. The putdv 
military depondonoy (suoli as are Gibraltar and Hob^ 
Kong today) and tho crown colony with some degreed 
representative but nono of responsible government (u 
are Jamaica and Bermuda today), examples of whid 
make up tho vast majority of British territories, lad 
also bo negleotod, and attention must be reserved for Ibe 
few regions wliioli have I'oaohod tlie stage of becomiD^ 
self-governing dominions (with parliamentary systems d 
government and niinistrios fully responsible to tb 
people’s reprosontativos, such as is Southei*n Rhodes 
today), and those which havo roaohed the further stap 
of virtually indopondont nationhood (autonomous com- 
munities owing allogianco to tho British cimvn, bnl 
admitting no roaorvod po-wora, recognizing no authority 
in the British Parliament and liaving an internatMia! 
existence and entity aoparato from that of the raotlw 
country, such as are Canada, Australia, New Zeal™ 
and South Africa today). Naturally the divisiffi 
between these four olasses are not elffi 
cut ; there ai'c gradations from imlitan 
depondonoioa (whoro the governor hast 
much and as complete authority under I 
crown as a captain has over his ship while at sea) t; 
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crown colonies ; through tho various types of orown colony, 
including those wliioli (like Ceylon) hover on the edge 
of being self-governing dominions, to dominion proper, 
and even beyond tiiese, through those vii‘tually inde- 
pendent nations which (like Now Zealand) do not exercise 
their right to send diplomatic representatives to foreign 
countries and those (liko Canada) which do, to Eire (who 
stands with one leg in and one log out of the British 
system and herself manages to pull both of them at one 
and the same time, so that to what extent she is in and 
(n what extent she is out at any given moment it is 
difficult to say — which suits all concerned). 

Though every stage and every variety of intermediate 
position can be discovered, it was until quite recently 
believed that the whole system was evolving slowly but 
steadily from one stage to another, and that even where 
the possibility of any material advance in tlie direction 
of self-government and autonomous nationality was pre- 
cluded by special oonsiderations, retrogression was im- 
possible, eapooially at tho more advanced stages. The 
evolutionary principle at work in the British 

' T 4 r j? 11 EVOtO- 

imperial system with a group or fully ox- tionaev 
pressionist states, linked together simply by 
community of interest and a formal con- 
nection tlu’ough the orown, as tho goal, was indeed the 
pride of those who sought to square the libertarian ideal 
with the realities of empire, but this optimism (aheady 
shaken by the failure of oxporimoiits in serai-autonomy 
in Malta and C 03 don and tho bad reception of dyarchy in 
India) was cruelly undormined in 1933, when the island 
of Newfoundland, “ England’s oldest colony ” (whose 
quarter million inhabitants were of British extraction, 
and whose claim to tho huge territory of Labrador as 
against Canada’s had recently been alloAved by the Judicial 
Committee of the British Privy Council), was bereft by 
act of Parliament of her dominion status, of her responsible 
government and even of her representative institutions, 
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]?rencli inhabitants of Quebec. Now the settlers, boft 
French and British, had representative institutions f« 
the first time (the French in Canada thus receivings 
modern form of government at the very moment uh® 
France’s own first modern form of govenunent, the 
constitution of 1791, was going into force. To wliat 
extent Pitt and his advisers regarded the act of 1791 k 
calculated to reconcile the French in Canada to Britfeh 
rule, and to prevent them from yearning after that of 
revolutionary France, is a nice point). For 

CANADA , , ^ ^ 

rnoM PITT almost half a century Canada was ruled a? 
TO ELGIN crown colonies under tlie act of 1781, 

but um’est in both, culminating in the rebellions of I83i, 
produced Lord Durham’s famous report, which is rightly 
regarded as the foundation stone of tho libertaria 
commonwealth which Britain has been seeking to develop 
out of a selected part of her empire during tho last lumdted 
years. The Durham Report led to a reunion of the two 
colonies into one, and ultimately (under tho goveniorslup 
of Lord Elgin a decade later) to cabinet government with 
responsibility to the oleoted legislature. 

The right of Canada to be the arbiter of her ojtd 
domestic affairs was slowly won. In 1869 fiscal inde- 
pendence was secured, and Canada began to take the 
path of tariff protection just when Britain was finniyon 
the path of free trade. The reunion of 1840 had teen in 
a way a retrograde step dictated by politics of empire 
rather than by regard for the best constitutional interest 
of Canada as a whole, and some form of fedoiation 
ah’eady overdue when the British North America Act ol 
1867 set up the federal Dominion of Canada, with Queber, 
Ontario, and the maritime colonies (excluding Newfound- 
land, who negotiated with tho others, but did not finally 
join wth them) as its member-provinces, and the vast 
undeveloped western and northern lands as poteniiai 
provinces. This first “ dominion ” constitution, itsdl 
part of the backwash of the American civil war and tk 
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orld crisis of federalism thereby engendered, and itsdf 
^ profoundly influenoecl by American as by British oon- 
stitufcional developments, lias since served as a model for 
both constitutional and political changes in other parts 
of the British empire, and to some extent elsewhere. 
m,o nflt, of 1867 lias remained in force for 

_LJJo wtJu V PISDERATIOK 

orer seventy years, and oould now only be and 
amended by Canada herself, and Canada 
has gradually clothed herself with nearly all 
the other attributes of oomplote internal and external 
sovereignty. She has had separate land and sea forces 
oflier own since 1911 ; she was separately represented 
pie peace ooiiferoiice of 1919 and acquired individual 
membership of the League of Nations ; she successfully 
established her right to influence the foreign policy of 
Britain or to pursue a separate foreign policy, as she 
choae when she refused to adhere to the Locarno pact ; 
since 192S she has sent diplomatic representatives abroad 
on lier own account. Even without the Imperial Coiifp- 
ence declaration of 1926, tho repeal of the Colonial Li 
Vahdity Aot or tho Statute of Westminster of 1( 
her destinies aro now entirely in her own hand?. 

Australia, of which sottlomont did not begin un 
nearly the end of the eighteenth century, had to wai 
until 1842 for representative government, when the 
colony of New Soutli Wales received a partially elected 
legislature, but responsible government was secured 
all the Australian oolonios (tho remainder liad meanw 
been organized on the Now South Wales model) be; 
the end of the eighteen fifties, and they tlionceforn 
controlled their own domestic aflairs, though matter, 
imperial conoern wore “ reserved Tho Colonial L 
Validity Aot of 1805, which restricted tlie applioatioi 
British laws in tho colonies to those specifically iuolu( 
them, gave these distant and isolated colonies in Australia 
even wider scope. A movement in tho early eighteen 
eighties for tho creation of some sort of federation of 

2b 
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after a Royal Commiasion had unoovered in Newfoninji^ 

“ a process of deterioration which has reached 
unbelievable extremes ” and had i*eoominended that th ' 
rule of the island should bo placed entirely in the Imi 4 
of the Governor and an appointed commission until fte 
appalling political and eoonomio state of affairs fovaj 
there should have ceased to oxist. The proud proaa ^ 
which had started with Pitt’s Canada Act of 1791 ^ tjj 
culminated in the Statute of Westminster of 1931 ^ ^ 
had been punctuated by a sorios of momentous sUte 
papers, from the .Durham Report of 1839 to the Siince 
Report of 1930, came to a startling anti-climax in 
court-martial severity of the Amulree Report of Ifej, 
and the reduction to the ranks iraDlemeny 

RETKOGREa- 1 -KT f II t * i. , 

aioN IN NEW- by the Newfoundland Act of the same year. 
souNDLAND ‘phough the Union of Smith Africa’s used 
the freedom of her present status in her treatment of let 
“ native ” and “ coloured ” citizens has also aroused some 
shaking of heads, the optimist of empire can still iwefe 
to regard the case of Newfoundland as the exceplkn 
which proves the rulo, or (even more charitably) as the 
result of " the overwhelming diftloulty of the challeo§e 
presented by nature and history, rather than the degenera- 
tion of political life A Newfoundlander, gazing upon 
the ruins of the Statute of Westminster, might peevi^ 
complain that his country had boon made an exampleof, 
had been singled out tliua to bo tlio Poplar of the Brilidi 
Commonwealth, because, like Poplar, she hod nopowerfiii 
friends at court and was not in a position to make things 
uncomfortable for anybody but herself ; he might era 
wonder aloud, if he dared, what Lord Amulree and te 
colleagues, equally unbrarainolled and unprejudiced, wonH 
have put into a report on the yjolitical and economic 
situation in the six counties of Northern Ireland in fte 
year 1933. 

Though an unfeeling alien has pictured “ Seven Iftlh 
Commonwealths in an awful Bx. A Royal CoinniissiM 
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looked at one — and then there were six ”, the catastrophic 
analogy with the ten little nigger hoys is at least pre- 
mature, and, constitutionally considered, Hewfoundland 
(ffith the exception of the new dominion, Southern 
Bhodesia) was the least significant and complex of them 
all in its development. Newfoundland received repre- 
sentative institutions in 1832 and responsible co„aTPro. 
government in 1866, and had progressed to wonal 
self-governing dominion status, with full 
membership of the Imperial Conference, 
till participation in the advantages of the Statute of 
Westminster, but without separate membership of the 
League of Nations and without separate diplomatic 
representation in any foreign country, before the AdbdcU 
of 1933. With only a quarter of a million inhabitants, 
mostly confined to coastal settlements, Newfoundland 
adopted a strictly centralized form of government, with 
a small bicameral legislature, modelled in a simplified 
form upon that of England. She had resisted tlie oppor- 
tunity to join the Canadian federation when and soon 
after it was formed, and more latterly Canada had 
resisted her entry, though as a Canadian province she 
might have had a happier fate and may still have a 
promiahig future. Tlie exploitation of Labrador, to 
which Newfoundland lias won the legal title without 
having the means to take advantage of it, may yet cause 
the missing constitutional bridge to be built between the 
first colony and the first dominion. 

Pitt’s Canada Act of 1791, dividing the colony into 
two separate parts and giving representative government 
in the shape of an elooted legislature to each, was doubly 
a fruit of the American revolution, for the loss of the 
thirteen colonies saw tlie beginnings of a new colonial 
policy, and the entry of thousands of United Empire 
Loyalists into Canada provided for the first time a large 
British element in what are now Ontario and the Maritime 
hovinees to supplement and to counterbalance the 
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French inhabitants of Quoi)oo. Now the settlers, both 
French and British, had roprosontative institution ffj 
the first time (the Frontsh in Canada thus receiving j 
modern form of govornmonb at the very moment whu 
France’s own first moclorn form of government, th 
constitution of 1791, was going into force. To Bhat 
extent Pitt and his advlsei's rogarded the act of 1791 a 
calculated to reconcile the Fronoh in Canada to BriM 
rule, and to prevent thoin from yearning after that of 
revolutionary ilfranco, is a nice point). Fa 
FKOj^piTT almost half n ooiitury Canada was ruled ^ 
TO EMIN crown oolonioa undor tho act of 1791, 

but unrest in both, oulminating in the robelHons of 1831, 
produced Lord Durham’s famona report, whicliis rightly 
regarded as tho foundation atone of tlie libertarisn 
commonwealth whioh Britain has boon seeking to develop 
out of a selected part of lior onipiro during tlie last liundred 
years. Tho Durliam Boport led to a reunion of the fto 
colonies into one, and ultimatoly (undor tho governorship 
of Lord Elgin a decade later) to cabinet government with 
responsibility to tiro oloctod legislature. 

9Mie right of Canada to bo tho arbiter of her m 
domestic aftaira was slowly won. In 1869 fiscal in(^^ 
pendonce was secured, and Canada began to take th 
path of tarifi! protection just wkon Britain was firmlyM 
tho path of free trade, Tho reunion of 1840 had beenin 
a way a retrograde stoi) dictated by politics of empin 
rather than by regard for tho host oonstitntional intereti 
of Canada as a wliole, and somo form of federation 
already overdue when tho Britiah Nortli America Att of 
1867 set i;p the federal Dominion of Canada, with Queb«, 
Ontario, and the maritime colonies (excluding Ne\vfouii4 
land, who negotiated with tho others, but did not finalk 
join with them) as its membor-provinces, and the vkI 
undeveloped western and northern lands as potent' 
provinces. This first “dominion” constitution, 
part of tho backwash of tho American civil war and i 
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orld crisis of federalism thereby engendered, and itself 
profoundly influenced by American os by British con- 
!titutional developments, has since served as a model for 
both constitutional and political changes in other parts 
of the British empire, and to some extent elsewhere. 
L „et) of 1867 has remained in force for 
orer seventy years, and could now only he and 
mended by Canada lieraelf. and Canada 
bas gradually clothed herself with nearly all 
the other attributes of oompleto internal and external 
tovereignty. She has had separate land and sea forces 
other own since 1911 ; she was separately represented 
at the peace conference of 1919 and acquired individual 
tQemhership of the League of Nations ; she successfully 
fitablished her right to influence the foreign policy of 
Britain or to pursue a sepjarato foreign policy, as she 
(hose when she refused to adhere to the Locarno pact ; 
finco 1926 she has sent diplomatio representatives abroad 
on her own aooount. Even wibliout the Imperial Confer- 
ence declaration of 1920, tho repeal of the Colonial Laws 
Validity Aot or the Statute of Westminster of 1931, 
her destinies are now entirely in her own hand?. 

Australia, of whioh settlement did not begin until 
nearly the end of the oightoontli century, had to wait 
until 1842 for representative government, when the 
colony of New South Wales received a partially elected 
legislature, but responsible government was secured in 
aO the Australian colonies (tho remainder had meanwhile 
been organized on the Now South Wales model) before 
the end of tho eighteen fifties, and they thenceforward 
controlled their own domestio allairs, though matters of 
imperial concern were “ reserved Tiio Colonial Laws 
Validity Act of 1805, whioh restricted the application of 
British laws in the colonies to those specifically including 
them, gave these distant and isolated colonies in Australia 
even wider scope. A movement in the early eighteen 
eighties for the creation of some sort of federation of 

2b 
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tlio colonies of New South WaleSj Victoria, QoeeDsIiuJ 
South Australia, and Tasmania (Western Anstralh^ 
THE hocamo a colony with its own 

AUSTRALIAN ffovommont in 1890) culminated 

COMMON- difficulties had boon overcome (the ktxl 

WEALTH and the danger from a near-by feden] 

state of over-increasing imiDortanoo which had easi^ 
for Canada, did not, affect Australia) in tlie Auslralijft 
Commonwealth Act of 1900. A stronger parUcul^ 
feeling than that win oh animated the different parUtf 
Canada in 1867 made of the Australian federation a moB 
loosely bound system, so loose that many subseqneiit 
attempts have been made (as yet unsuccessfully) h» 1^ 
the Australian states more firmly together, butnotlwa 
enough for Western Australia, a majority of whose paqifc 
have now doolai'ed iii a popular referendum their dean 
to separate from the Commonwealth of Australia Ukh^ 
not from the British Commonwealth. But Westoi 
Australia has found, as did the Soutliern states in tk 
American civil war, that it is not easy to contract ort 
of a federal state, and the lack of sympathy for k 
demands shown both by the Commonwealth of Anstnlii 
and by Great Britain have so far thwarted this wouM-lie 
piece of self-determination. But Australia’s contrcl,Mi 
Commonwoalbh, of her own destiny, is os unttammelW 
as is Canada’s, though as yot she has not chosen (t 
have her own diplomatic roproaontation or to enter into 
separate treaty arrangoments. Her isolation, and Its 
economic and population problems, have tended lo 
make her a little (but only a little) leas self-reliant tk 
Canada, 

New Zealand differs from both Australia and Csnjdi 


not only in having taken tho patli of unification ratks 
than of federation in govormnont, but in having beat 
less anxious to assume the attributes of virtually ifld^ 
pendent sovereignty. As early as 1862 her six widely 
separated settlements were each given elected counA 
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subordinate to one central New Zealand legislature. 
Herein lay federalism, but New Zealand 

relatively a small oountry, and the . 

-wnfpness of the separate colonies from and 
one another was so much less a factor in ism in new 
the situation by 1876, that the system of Zealand 
autonomous provinces was abolished in favour of a strictly 
unitary form of government, the provinces thenceforward 
being known as counties. New Zealand’s great distance 
by sea from Australia ruled out the possibility of her 
becoming one of the member states of the Common* 
ffealtli in 1000, even had she shown any signs of thus 
sacrificing some of her individuality, and she has gone 
on alone to attain the status of a self-governing dominion 
ffitb separate memborahip of the League of Nations, her 
million and a half people olinging so tenaciously to their 
British traditions that they have been called “more 
British than the British themselves 
South Africa’s constitutional development has been 
more catastrophic and less clear-out, and the result is 
somewhat different from that in the other tliree dominions. 
Cape Colony received responsible government in 1872 and 
Natal (which had booomo a separate colony in 1866) in 
1893. Open hostility between these Britisli colonies and 
the two independent Boor republics of the Orange River 
State and the Transvaal, into which Great Britain herself 
was increasingly drawn after the Jameson Raid of 1896, 
culminated in the South African War and the annexation 
of the two republics as orown colonies in 1902. The 
Liberal government which came into power in Britain in 
1906 (some of its leading members had violently opposed 
tbe war) almost immediately implemented the setting up 
of responsible government in the Orange River Colony 
and the Transvaal, and once they were equal in status 
and similar in governmental form to Cape Colony and 
Natal, the advantages of all four coming together in one 
general government were so obvious that the Union of 



376 Beo-Naiional GonstUuUons 

South AMoa was formed iu 1900. The speoifio use of 
the word “union” instead of the more geaen] 
“dominion” or* “ oommonwealth” »*• 

CONFLICT AND . , _c i\ ^ i . , 

UNION IN sigmiioant, lor tno lour colomes did mem 
SOUTH AFBioA gep^rato identities in the new union, fe 

become provinces which, tliougii they maintained all their 
old machinery for governing thomaelvos, did not constitn. 
tionally retain suflioient powora to make of theUniwia 
federal state. The four former colonies were large asl, 
by British colonial standards, iiopuloua, so they couH 
not be so completely morgocl in one central organizatioo 
as liad been the six provinces of Now Zealand which hai 
become counties, but tlioy aoooptod a far smaller degie 
of autonomy within the Union than had the provincesd 
Canada in 1867, and an infinitoly smaller degree than haj 
the states of Australia in 1900. 

In the Union of South Afrioa, tlie earlier antagonisim 
of British and Afrikander settlors have latterly tended to 
be damped down in viow of the far greater probkim 
presented by the place in the constitutional system of 
the Union of the “ coloured ” (mainly immigrants froa 
India) and native African population. Tiie question of 
the represoubation of tlio natives, who so far liave hew 
allowed to vote only in the Cape Province. 
PROBLEM IN is undoubtedly South Africa’s greateit 
SOUTH AFRIOA Qonatitutional Iiurdlo for tlio future, and 
upon the manner of its solution depends not only la 
position in (or out of) the British Commonwealth, but 
her future as an expressionist state in the libertarisa 
tradition “ if she ohooaos to continue moulding htt 
institutions in that shapo. It must be remembered tlit 
the libertarian tradition is far loss firmly entrenched by 
time, habit and environmental and otlmograpliical con- 
siderations in South Afrioa than in Canada, AusttalH 
and New Zealand, and any deviation from it wonU 
therefore not be so unoxpootod (though it is by no * 
to be expected) there as in the other three dominioni 
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mentioned. Even the universal franchise (admittedly no 
longer the badge of a libertarian constitutional system) 
though of long standing in Canada, Australia and New 
Zealand, has not yet come in the Union of South Africa ; 
the vote for the House of Assembly and membership of 
both houses of the legislature is still rigorously restricted 
to persons of European or white extraction, and was not 
extended to women until 1.930, while the property and 
income qualifications for voters in the Cape and Natal 
were not removed until 1931. None of the four senators 
or of the twelve members of the Native Biepresentation 
Council to be directly elected by the native population 
under the Bopresentation of Natives Act of 1936, can 
themselves be “ native ” or “ coloured The Union of 
South Africa is thus to all intents and purposes (and there 
is plenty of intent) an expressionist state for persons of 
European or white extraotion only, who constitute barely 
a quarter of the population of the Union. 

The possession of an exeeutivo responsible to the 
legislature being the ooro of the whole autonomous 
system within the British Oommonwealth, the central 
legislative bodies havo tended to predominate in the 
constitutions given to or adopted by the autonomous 
colonies and dominions (though the sovereignty of the 
legislature has for obvious reasons never been asserted, 
even in the unitary dominions). But in the working of 
these constitutions the oabinet and particularly the Prime 
IGnister has usually tended to call the tune, by analogy 
with, though nob as yet to the same extent os in Great 
Britain. The “ presidential ” government of the United 
States was difficult to combine with tlie existence, as 
formal executive head, of a governor or governor general 
I appointed by the crown (and actually selected by the 
' British cabinet) and in the ohoioo of whom the people 
(or their representatives) of the dominion concerned had 
until very recently no direct and very little indirect 
influence ; the “ parliamentary ” government of France 
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was theoretically far more possible ; but all the tar^ 
“ MINISTERIAI, staokecHn favour of the developmeEi 

government” in the dominions of the “ ministenji'i 
SmsH government of Great Britain, and evenh 
DOMINIONS the federated states of Canada and Auj. 

tralia, where the need for a more preoise division of 
powers was essential, this division has been confined to 
the relationship between tho central and state or pro. 
vinoial governments, and not extended (as in the Uaitd 
States) to tho dilTeront parts of the central government. 
Canadian and Australian federalism differ greatly, and in 
many ways the Australian variety is very similar to tl? 
type developed by the United States of America, tn! 
the retention of responsible ministerial government in 
both, witli tho Governor General a mere constitutional 
figurehead (acting in tho Dominion or Commonweallh 
only as the king would aot in tho United Kingdom) pre- 
serves the family likeness to tho British prototype fat 
more strikingly than deviation in individual fealurei 
serves to obscure it. 

In Canada residual powers are loft to the Dominion 
government and not to tho provinces, whereas Auslidia 
followed tho United States in leaving then 
CANADIAN separate states. In consequence tk 

AUSTRALIAN probloms produced by increasing compleiiu 
of govornmont and by expanding social end 
economic needs have not been so acute as constitutional 


issues in Canada, for now aotivitios to meet im situa- 
tions could more easily bo embarked upon by tk 
central government. Novortlieloss, a ory for a fonna! 
increase in the power of tho oontral aufcliority and a 
corresponding decrease in that of the provinces has long 
been heard in Canada, and still persists. The untrain- 
moiled administration of many social services entirely 
the provincial authorities, thongh tlio Dominion exchequer 
may make substantial contributions toward the cost d 
such administration, or oven pay for it completely, b* 
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aroused much criticism, as when a Dominion cabinet 
minister went so far as to conclude tliat " the essential 
before us today is the restoration of unity ”, and 
(be whole question of relations between the Dominion 
and the provinces is to be the subject of an enquiry by 
Royal Commission . Australian federation, of more recent 
creation and far looser, lias been the centre of bitter 
controversy from its very first years of existence. The 
attempt to bring not only social administration but also 
the regulation of industry and commerce under the control 
ofthe Commonwealth government has been as vigorously 
and on the whole as siioceasfully resisted as have been 
similar efforts in the United States of America. The 
Australian states stand in the unassailable position of 
retaining direct connection with Great Britain through 
their governors, who are still (unlike the Canadian pro- 
lincial lieutenant governors, whoso very title is a sub- 
ordinate one) appointed by the crown in the United 
Kingdom. Tliey are able to wave this unsovered umbilical 
cord in the face of the Commonwealth authority at Can- 
i berra, while at tlie same time they continue to imbibe 
snsfeiiance for their particularism tlirough it from a 
somewhat embarrassed parent, who (as the case of the 
attempted secession of Western Australia from the 
Commonwealth shows) has every reason for wishing to 
see the Australian federal authority strengthened instead 
of being weakened or reduced in its territorial scope. It 
ispiobable that only some major crisis, in the alleviation 
of which the United Kingdom would bo eitlier powerless 
01 unwilling to intervene, could bring anything more than 
a moat gradual strengthening of the federal bond in 
•iuatrftlia, The eoonomio diflioultios of recent years have 
: not proved sufficient incentive, and, indeed, have given 
I Mme encouragement to partioulariat sentiment. 

^ The general acceptance of bicameralism (except in the 
Australian state of Queensland and in most of the Canaditm 
provinces) throughout the autonomous states of the 
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British Commoirwoalth has bi’oiiglit with it no de^ 
to duplicate the British House of Lords, but in th 
federal dominions senates have been nsfli 
as in tho United States, to give ^ 
representation to tho member-states a 
provinces, as soimrato entities. InCanadj 
hotli houses give recognition to the fedeu] 
principle in their systems of representation, but memben 
of the lower house are olected for a term of years by th 
people, and members of tho upper house arenownom- 
nated for life by tJie Governor General (on the adviced 
the Dominion government) to represent the diffeteot 
provinces roughly on a population basis, Quebec havii^ 
a fixed number of members and Quebec and Ontario a 
equal and fixed number of senators in each legislatat 
Australia, Avhile eleobing her oontral House of Kepn- 
sentatives on a basis of population, prescribes a nuBimoB 
of five members for each of the original states of th 
Commonwealth, and bor Senate gives exactly eqod 
representation to all the states, six senators being detled 
in each, on a staggered basis, for six-year terms (half ibf 
Senate retiring every throe year’s, though a peisislcri 
deadlook between tho two bouses can lead to an enliu 
dissolution of both). This popular olootion of the Sendt 
gives it an authority in Australia wliioh has enabled it to 
oliallenge the lower house, whereas tho Canadian Senate, 
which is nominated (with tho ofEoctivo choice of m 
senators in tho hands of party loaders) plays an entiielr 
subordinate part. Because of its greater significaw, 
the Australian Senate (which has often tended to be 
more radical in complexion than tho otlier house) h 
been more vigorously attaokod, and a unicameral systec 
has been advocated in some quarters. Deadlocks beWea 
the two houses might have been more frequent in AustrdiJ 
if the constitution had not made suoli elaborate proviara 
(such as double dissolution, joint session and popolit 
referendum) for avoiding and breaking them. TheSewtJ 
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• Australia has never acquired a prestige comparable to 
that of the United States Senate, but it is not likely to 
disappear while the particularism of the separate Aus- 
tralian states, of whioh it is one of the emblems, remains 
strong. New Zealand, too, has had second chamber 
trouble, though its upper house (the Legislative Council) 
has not been required to serve any federal purpose, 
domination by the Governor General for life was changed 
to nomination for seven years in 1892 and to election in 
1914. More recently a new system of electing the upper 
house has been devised, with the country divided into four 
large constituencies and the principle of proportional 
representation applied. Here, as elsewhere, New Zealand 
has been most prolifio in detailed constitutional experi- 
ment. She has, nevertheless, remained conservative 
concerning the general bases of her system, adopted in 
the latter half of the nineteenth century and closely 
modelled upon the political institutions of Great Britain ; 
but recent economic legislation and social planning in 
New Zealand have shown it possible for radical social and 
economic changes to bo made without formally disturbing 
the traditional atruoturo of the political system. 

The constitutional history of Ireland during the last 
hundred years has been as different as possible from the 
relatively smooth developments in Canada, 

Australia, New Zealand and even South apart 
A frica, yet the Irish Free State set up in 
1921, with no reason whatsoever for seeing virtue in 
British governmental devices, bore close resemblance in 
constitutional structure to these dominions, and the 
constitution of Eire whioh succeeded the original Frw 
State constitution on December 29, 1937, differs in 
details rather than in fundamentals from its prede^or. 
As itr. De Valera liiinself declared in explaining his new 
constitutional proposals : “ The relationship between the 
history of a people and its laws is natural and inevitable , 
and “ Our people are a conservative people 
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The unhappy liistory of Ireland’s government, draroiia 
on from the murky background of Poynings* 
through the repressions of the seventeentli and eighth 
centuries (lit up momentarily by the legislative inde 
pendence of 1782-1800), the abortive home rule sehema 
of the nineteenth and the early twentieth centuries tU 
Easter rebellion of 1916 and the troubles of 1920*^ 
1921, found a term in the truce of oxliaustion thatva 
embodied in the Anglo-Irish treaty of 1921, after Ulstei 
had accepted but southern Ireland had refused tbe 
Government of Ireland Act of 1920, which had partitioned 
Ireland into two separate colonies, each widr its om 
autonomous and responsible government and each mih 
its own separate but subordinate legislature. The treaty 
ANOLO-Iman accorded to the Irish IVee Shte 

TUBATY or (wliioh would have covered the whole island 
1021 if Ulster had not ohoson to contract out) the 

dominion status of Canada, and this already involved 
separate membership of the League of Nations and (lea 
valued by the Irish) of the imperial oonforence. Within 
the limitations thus proscribed (and certain pradical 
conditions oonnooted prinoipally with defence, hnd 
annuities and the national debt liad to be taken into 
account) the Irish Eroo State was actually free to ohooa 
her own form of government. Slio set about doing so 
with a mothodioal examination of those of the world’s 


existing oonstitutions tliat might serve her 

OONSTIl’UIION f, - , 

or 'run imsu as models, and produced in 1922 aunitniy 
1922 constitution with a bicameral legielaiiue 

(both houses popularly elected, but the 
Senate to be ohoson from a joanol of persons draivnupby 
the legislature, or from former senators) and the definito 
establishment of tlie prinoiplo of the responsibility of 
ministers to the lower house of the legislature (Dail 
Mreann), of which ministers were permitted and indeed 
required to bo members. The president of ^ 
council of ministers was to be nominated by the W 
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Popular referendum (later deleted by con- 
stitutional amendment) oould be resorted to at the 
request of either house in the event of disagreement, 
but if tiiis procedure were not invoked the Senate 
possessed only a suspensive veto over ordinary legis- 
£n and none at all over money bills. The consent of 
tbe crown, necessary for all laws, and given through the 
representative of the king in tlie Pree State, would, it 
ffas understood, not be withlield (by analogy with 
Canada) from any bill that had fulfilled every other 
condition for its enaotment. This constitution exhibited 
the tendency of other post-war constitutions to crystallize 
in definite verbal form the usages and conventions which 
had grown up without specific legal inclusion around 
earlier constitutions, and as a libertarian constitution 
aroused very great interest on this count. It can be 
caOed a demooratio, but hardly an ultra-democratic con- 
stitution like the German of 1919 ; it was full of the 
ffell'tried expressionist machinery of the eighteenth and 
nineteenth centuries, but contained little of the new- 
fangled constitutionalism of the twentieth. Its framers 
were severely restriotod by the terms of the treaty, by 
the refusal of Ulster to have anything to do with the 
free State because it was separated from the United 
Kingdom and by tho strong republican movement in 
southern Ireland that also refused to have anything to 
do with it, but because it was not entirely independent 
of the British empire and Commonwealth. It was 
remarkable in tho oiroumstancos that any constitution 
could be put into operation in the Free State, and even 
mp, remarkable that it oould last for fifteen years. 
Before the coming into power of the Fianna Fail party 
in 1932 the articles providing for popular referendum 
and initiative had been eliminated from the ftodambhtai 
constitution (in 1928), but from 1932 onwards alterations, 
the aspects of the constitution to which 
ffanna Fail had always objected were one by one 
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attacked. The requirement regarding tlie oath of allep. 
anoe was removed by constitutional amendmomt in ijqj 
( amendment being possible by ordinary legislative enact- 
ment at any time, following tlie removal of the machinetr 
for popular referendum in 1928) ; the Senate was ahohshi 
by another amendment in 1930, and the opportunity 
provided at the end of tlie same year by the abdicatim 
of King Edward VIII was used to i^asa laws eli min ating 
the British crown and its representative entirely hois 
the constitutional system of the Irish Eree State, except 
for certain specified and temporary purposes connected 
with her membership of the British Commonwealth of 
Nations. The jurisdiction of the Judicial Committee d 
the Privy Council had meanwhile been repudiated, and 
in 1937 no representative was sent to the imperial con- 
ference in London. The constitution of 1922 had thm 
become by 1937 merely the shell of its former self, so a 
new draft constitution was presented to the Dail by the 
government, and after its aooeptauoo with minor amend- 
ments by that body, was submitted to tlie people, a 
general election being hold at tho same time. The new 
constitution received a substantial majority of popnla 
votes and came into force at the end of 1937. It puti 
into moro logical form the constitutional 
system that had already developed by tht 
end of 1930, its principal innovations beinj 
to change the name of Saorstat Eireann (the Irish Fw 
State) to Eire (Ireland), to assume (and to make specifii 
provision for) the eventual inclusion of tho six counlh 
of Northern Ireland in tho now system, and to return t 
a bicameral legislature. A President was to be eleete 
for seven years to act as formal head of the state (t 
replace the representative of tlie British crown, wbw 
position had become entirely anomalous through Ih 
developments of 1932-36), but his individual powers wp 
to be purely nominal. No tendency was shown to seta] 
“ presidential ” government, least of all the ultra-prra 
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dential form developed recently in Poland and elaeiyhere, 
ind the choice as President of a distinguished literary 
Ggare, instead of a politician, lias underlined this decision. 

Eiream remained the king-pin of the constitu- 
tional system; it still nominated the Prime Minister; 
Piinisters still remained strictly responsible to it and 
fependent upon tlio support of its majority ; the new 
Senate would not be in a position to challenge the Dail, 
Ihe Senate was now to include a proportion of nominated 
members, chosen by the Prime Minister, though the 
majority were still to be popularly elected, hut from 
different panels representing educational, agricultural, 
labour,' industrial and public administrative interests 
respectively. Bills believed by the Senate or the President 
[0 be contrary to the provi.sions of the constitution could 
be referred to the Supreme Court for its opinion, while 
machinery for referring bills to popular referendum was 
tutored to the constitution. A much more elaborate 
iniimeration of fundamental rights replaced the some- 
rhat sketchy opening articles of the earlier constitution, 
'the family”, “education”, “religion” and“ private 
property ” being covered with special] thoroughness. The 
xinstitution was to be amended only by the procedure of 
wceptance of the proposed amendment by the legislature 
ad afterwards by the joeople in a referendum. The 
family likeness to the other loading constitutions of the 
British commonwealth is thus still preserved to a certain 
;itent in Eire, even though she has stepped outside the 
family circle. 



